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PREFACE 

TO  write  understandingly  and  with  precision  of  the  po- 
litical institutions  of  countries  other  than  one's  own  is 
always  a  difficult  task,  for,  except  in  rare  instances,  the  author 
is  likely  to  possess  only  a  superficial  knowledge  of  the  psy- 
chology of  the  peoples  and  of  the  historic  traditions,  the  social 
and  economic  institutions  of  the  nations  which  come  under 
review.  The  author  of  this  volume  on  the  central  European 
governments  has  been  keenly  aware  of  these  limitations  and 
inadequacies  in  his  own  preparation.  He  has  consequently 
essayed  neither  an  exhaustive  nor  a  definitive  work.  He  hopes 
that  he  has  described,  in  comparatively  simple  language,  the 
chief  institutional  forms  which  post-war  democracy  has  as- 
sumed in  central  Europe,  the  operation  of  these  institutions 
since  1919,  the  attendant  success  or  lack  thereof,  and  some  of 
the  basic  conditions,  political,  social,  economic  and  ethno- 
graphic, which  have  affected  their  development.  In  general 
he  has  attempted  to  make  his  role  reportorial  and  descriptive 
rather  than  judicial;  he  has  assembled  factual  data  which  he 
feels  may  be  of  some  use  to  the  student  of  political  institu- 
tions and  for  most  of  his  judgments  has  leaned  upon  informed 
opinion  in  each  of  the  states  treated. 

It  is  to  be  hoped  that  the  dispersion  of  subject-matter, 
occasioned  by  the  comparative  approach,  has  been  partly  over- 
come by  a  rather  exhaustive  index.  Those  who  realize  the 
inadequacy  of  the  volume  are  invited  to  consult  the  ap- 
pended selected  bibliography.  References  to  American,  Brit- 
ish and  Continental  writers  are  included  there  in  number 
sufficient  to  satisfy  at  least  the  beginner's  interest  in  the  recent 
political  history  of  most  of  the  states  falling  into  this  survey. 
This  work  appears  at  a  most  critical  stage  in  central  Eu- 
rope's post-war  experiment  with  democracy.  The  recent  tri- 
umph of  the  Hitler  National  Socialist  movement  in  Germany 
with  its  repercussions  in  Austria,  the  earlier  breakdown  of 
democratic  machinery  in  Poland,  Lithuania  and  Yugoslavia, 
and  the  general  trend  towards  a  stronger  executive  in  the 
other  states,  is  taken  by  many  to  mean  the  ultimate  rejection 
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of  parliamentarism  in  this  part  of  the  world  and,  along  with 
it,  the  rejection  of  all  the  liberal  political  principles  incorpo- 
rated in  the  post-war  constitutions. 

These  observers  may  be  right:  the  swiftness  with  which 
liberal  institutions  are  disappearing  in  Germany  makes  even 
the  most  pessimistic  predictions  plausible.  Under  the  cir- 
cumstances there  is  perhaps  more  satisfaction  in  analysing 
some  of  the  reasons  for  the  present  situation  than  in  trying 
to  indicate  its  eventual  resolution.  The  reader  may  be  re- 
minded that  much  of  its  seed  was  sown  in  the  post-war  con- 
stitutions themselves.  Those  who  were  chiefly  responsible  for 
having  drafted  the  constitutions  too  often  neglected  the  reali- 
ties of  politics  for  the  canons  of  political  science.  In  almost 
every  instance  they  appear  to  have  been  much  too  intent 
upon  attaining  juridical  perfection  at  the  expense  of  politi- 
cal expediency.  As  a  result  they  provided  for  some  institu- 
tions the  assimilation  of  which,  in  the  political  life  of  the 
state,  was  questionable  and  even  impossible. 

The  system  of  parliamentary  government,  for  instance, 
which  they  introduced  from  Great  Britain,  had  little  hope  of 
survival  without  serious  modification  in  these  states  where 
political  parties  are  numerous,  highly  disciplined  and  often 
class  conscious.  Added  to  its  intrinsic  weaknesses  was  the  fact 
that  in  Germany  and  Austria  the  democratic  constitution 
was  adopted  in  the  hour  of  defeat  and  national  humiliation. 
It  was  to  be  expected,  whether  logically  or  not,  that  the  new 
regime  would  be  associated  with  the  despair  and  the  bitter- 
ness which  came  as  an  aftermath  of  that  defeat.  Finally,  the 
system  which  the  new  constitutions  established  came  into  be- 
ing just  at  the  time  when  not  only  the  states  defeated  in  the 
War  but  also  the  states  which  arose  out  of  its  ashes  were  fac- 
ing some  of  the  gravest  problems  which  governments  have 
ever  been  called  upon  to  solve.  That  a  regime  in  its  swaddling 
clothes,  fragile  even  when  mature,  should  have  wavered  and 
even  gone  down  to  destruction  is  hardly  to  be  wondered  at. 

These  are  some  of  the  reasons  for  what  has  come  to  pass. 
Whether  the  explanation  they  afford  counsels  hope  or  despair 
may  be  left  to  the  reader.  Some  of  the  opinions  ventured  in 
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the  succeeding  pages  on  the  viabiHty  of  democratic  institu- 
tions are  conservatively  optimistic.  The  course  of  events  may 
prove  that  even  they  were  too  sanguine.  The  results  of  the 
present  period  of  transition  may  easily  make  the  contents  of 
this  volume  an  epitaph  on  democracy  rather  than  a  descrip- 
tion of  democracy  in  action.  Such  a  transformation,  however, 
would  not  deprive  it  of  its  excuse  for  existence.  It  will  still 
have  covered  the  history  of  more  than  a  decade  of  one  of  the 
most  pretentious  attempts  of  modern  times  to  establish  the 
democratic  form  of  government.  If  failure  be  the  issue  of  that 
attempt,  it  will  none  the  less  have  been  worth  recording.  Its 
fate  cannot  fail  to  be  of  interest  to  students  of  political  his- 
tory and  must  be  replete  with  lessons  for  political  theory  and 
political  science. 

In  preparing  the  manuscript  and  seeing  it  through  the 
press,  the  author  has  incurred  many  obligations.  He  wishes 
to  acknowledge  his  indebtedness  for  the  resources  placed  at 
his  disposal  by  the  New  York  Public  Library  and  the  General 
Library  of  New  York  University.  The  director  of  the  latter 
institution.  Professor  Theodore  F.  Jones,  and  the  staff,  gave 
him  every  assistance.  Counsel  of  the  highest  value  was  ex- 
tended him  by  Dean  Rufus  D.  Smith  and  Professor  Rinehart 
J.  Swenson  of  the  Washington  Square  College  of  New  York 
University.  Mr.  William  Warner  Moss,  Jr.,  also  of  the  Wash- 
ington Square  College,  read  parts  of  the  manuscript  and 
thereby  reduced  greatly  the  number  of  errors.  Much  of  the 
labour  of  preparing  the  index  is  to  be  credited  to  Miss  Vera 
Elder,  teacher-librarian  at  the  Julia  Richman  High  School  in 
New  York  City.  The  author  is  most  heavily  indebted  to  his 
colleague.  Professor  Edward  C.  Smith,  chairman  of  the  depart- 
ment of  political  science  in  the  University  College  of  Arts 
and  Pure  Science  of  New  York  University.  Professor  Smith 
has  been  unstinting  of  his  time  and  counsel,  having  read  both 
manuscript  and  proof.  Finally,  the  author  owes  much  to  his 
wife;  without  her  aid  and  constant  encouragement  this  book 
could  not  have  been  completed.  A    T    7 

New  York  City 
1  April,  1933 
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CHAPTER  I 
THE  NEW  CONSTITUTIONS  — A  PRELIMINARY 

SURVEY 

FEW  events  will  hold  a  more  important  place  in  the  history 
of  Europe  of  the  twentieth  century  than  the  political 
revolution  of  1917-1919.  If  the  significance  of  this  move- 
ment be  measured  in  terms  of  the  extent  and  variety  of  the 
social  and  political  changes  it  introduced,  few  movements  in 
European  history  will  surpass  it  in  importance.  Two  of  the 
Continent's  largest  and  most  venerable  empires,  the  Austro- 
Hungarian  and  the  Russian,  were  disrupted;  three  of  its 
oldest  and  most  distinguished  dynasties,  the  Hapsburg,  the 
Romanoff  and  the  Hohenzollern,  as  well  as  a  host  of  lesser 
ones,  were  driven  from  power;  politically  subject  nations 
such  as  the  Poles,  Finns,  Czechs,  Slovaks,  Latvians,  Estonians, 
Lithuanians,  Slovenes  and  Croats,  were  suddenly  emanci- 
pated; a  large  number  of  new  states  joined  the  international 
firmament;  and  theories  respecting  the  structure  and  purpose 
of  political  and  social  organization  were  popularized  and 
adopted,  some  of  which  had  never  before  been  applied  on  a 
significant  scale. 

The  solvent  which  released  the  forces  of  revolution  was  the 
World  War.  First  in  Russia,  and  then  in  the  Central  powers, 
this  struggle  brought  about  an  internal  political  situation 
which  violent  change  alone  could  resolve.  In  Russia,  the  con- 
duct of  the  War  placed  too  great  a  strain  upon  the  archaic 
government  of  the  Tsar.  Most  of  the  military  leaders  were  in- 
competent and  the  civil  bureaucracy  was  unbelievably  ineffi- 
cient. The  army,  overmanned  and  poorly  equipped,  suffering 
from  major  defeats  at  the  front,  lost  its  morale  and  its  disci- 
pline. The  nation  at  large,  weary  of  the  sacrifices  for  a  cause 
which  was  not  popular,  was  impatient  and  openly  hostile. 
A  change  became  necessary  if  only  to  rescue  the  state  from 
impending  anarchy.  Among  the  Central  powers  it  was  the 
War's  defeats  which  put  revolution  in  the  saddle.  Discredited 
in  the  eyes  of  their  subjects  who  had  suffered  an  apparently 
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purposeless  sacrifice  of  blood  and  treasure  for  four  long  years, 
the  governments  of  these  states  lost  their  prestige  and  moral 
force  and  could  not  withstand  determined  demands  for  politi- 
cal change.  In  Austria-Hungary,  moreover,  the  subject  Slav 
nations  were  awaiting  just  the  opportunity  which  was  pre- 
sented by  the  military  debacle  to  strike  for  national  auton- 
omy or  independence. 

The  Russian  phase  of  the  revolutionary  movement  began 
in  March,  1917.  Its  popular  manifestations  were  demonstra- 
tions in  the  streets  of  Petrograd  and  mutiny  among  the  sol- 
diery. Its  guiding  force  soon  became  the  Duma.  A  repre- 
sentative group  of  this  assembly  secured  the  abdication  of  the 
Tsar;  and  later  a  provisional  government,  consisting  chiefly 
of  members  of  the  bourgeois  parties  in  the  Duma,  was  formed 
under  the  presidency  of  Prince  Lvov.  During  the  summer 
of  1917,  the  coalition  ceased  to  be  mainly  bourgeois,  hav- 
ing been  extended  to  include  representatives  of  the  Social 
Revolutionary  party  and  the  Menshevik,  or  Right-wing  Social 
Democratic,  party.  The  immediate  program  of  this  bourgeois- 
socialist  coalition,  in  which  the  chief  figure  was  M.  Alexander 
Kerensky,  was  to  strengthen  Russia's  defences  at  the  front. 
Later  it  planned  to  call  a  constituent  assembly  which  was  to 
provide  liberal  political  institutions  for  Russia  and  perhaps 
distribute  land  to  the  peasants. 

The  consummation  of  this  program  was  not  to  be.  Shortly 
after  the  revolution  began,  the  socialist  parties,  even  those  in 
the  Duma,  distrustful  of  the  liberal  coalition  and  socialist- 
bourgeois  co-operation,  revived  the  Soviets  or  councils  of  the 
revolution  of  1905.  These  were  bodies  consisting  chiefly  of 
workers  arid  soldiers  led  by  the  socialist  intelligentsia.  The 
strongest  of  these,  the  Petrograd  soviet,  competed  with  the 
provisional  government  for  power.  Its  program  was  much 
more  popular  with  the  rank  and  file  and,  after  aiding  the 
provisional  government  in  putting  down  the  Kornilov  re- 
bellion, it  rapidly  became  the  dominant  power.  In  October, 
control  of  this  body  had  passed  from  the  moderate  socialists 
to  the  Bolsheviki,  or  Left-wing  Social  Democrats.  Covertly 
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or  openly,  the  leaders  of  this  faction,  Trotsky,  Kamenev, 
Rykov,  Bukharin,  and  especially  Lenin,  worked  towards  the 
destruction  of  the  provisional  government  and  the  assump- 
tion of  power  by  the  Soviets.  Their  activity  culminated  in  a 
coup  in  Petrograd  early  in  November.  Kerensky  fled  and 
power  was  assumed  by  the  Petrograd  and  other  Soviets  un- 
der the  segis  of  the  Bolshevik  leaders. 

From  this  point  onward  the  Russian  revolution  became  a 
movement  to  secure  a  political  and  social  order  of  an  extreme 
revolutionary  socialist  pattern.  The  projected  liberal  institu- 
tions of  the  Kerensky  regime  were  abandoned  for  a  regime 
of  Soviets  representing  the  factory  proletariat,  the  poorest 
peasants  and  the  common  soldiers.  In  the  shadow  of  this  ma- 
chinery, the  Bolshevik  leaders  established  a  militant  dictator- 
ship. Aristocratic,  intellectual  and  bourgeois  classes  of  society 
were  disfranchised  and  deprived  of  civil  rights;  the  adminis- 
trative machinery  of  the  old  Tsarist  state  was  scrapped;  pri- 
vate property  in  land  and  in  productive  enterprise  was 
abolished  and  public  ownership  and  control  of  the  instru- 
ments of  production  were  substituted  everywhere.  Subse- 
quently private  ownership  of  land  by  the  peasants  was,  for  all 
practical  purposes,  reintroduced;  and  under  the  New  Eco- 
nomic Policy,  Lenin  restored  a  modicum  of  private  capital 
to  the  peasants,  to  petty  tradesmen  and  to  domestic  pro- 
ducers. But  even  the  NEP  was  eventually  liquidated,  and 
Russia  has  remained  loyal  to  the  Marxian  conception  of  po- 
litical and  social  organization.^ 

Only  in  the  former  Baltic  provinces  of  imperial  Russia,  in 
Russian  Poland  and  in  the  imperial  Grand  Duchy  of  Finland 
was  the  liberal  phase  of  the  revolution  preserved.  Here  the 
movement  was  from  the  first  primarily  national  in  character. 
The  vast  majority  of  the  population  were  non-Russians  who 
had  been  struggling  for  national  autonomy  for  a  considerable 
period.  After  the  March  uprising  in  Russia  proper,  they  had 
been  promised  a  measure  of  self-government  within  a  demo- 

^  For  a  good  recent  short  account  of  the  Russian  revolution,  see  G.  Vernadsky, 
The  Russian  Revolution  (New  York,  1 93 1 )  • 
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cratic  Russia.  The  provisional  government  did  issue  a  mani- 
festo restoring  to  the  Finns  the  local  autonomy  which  that 
people  had  enjoyed  before  1899.  It  also  appointed  a  liquida- 
tion commission  to  determine  the  future  status  of  Russian 
Poland,  much  of  which,  at  the  time,  was  in  the  hands  of  Ger- 
man and  Austrian  conquerors.  Finally  it  had  recognized  that 
at  least  one  of  the  nations  inhabiting  the  Baltic  provinces,  the 
Estonians,  should,  in  the  future,  enjoy  a  status  comparable  to 
membership  in  a  federal  state.  For  the  other  two  nationally 
conscious  peoples  of  these  provinces,  the  Latvians  and  the 
Lithuanians,  the  provisional  government  had  done  nothing, 
fearing  to  offend  the  sensibilities  of  the  Poles,  who  desired 
their  inclusion  in  a  reconstituted  Poland. 

With  the  advent  of  Bolshevism,  the  national  revolutionary 
councils  in  each  of  these  communities  declared  their  respec- 
tive peoples  independent.  Independence  was  proclaimed  in 
Finland  in  December,  1917.  Although  the  Soviet  government 
officially  acknowledged  this  declaration  in  January,  1918,  the 
Bolsheviki  were  loath  to  allow  Finland  to  depart  without  a 
struggle.  A  Red  revolt,  aided  and  abetted  by  the  Soviet,  broke 
out  within  a  short  time  in  Helsingfors  and  other  cities.  To 
extinguish  this  revolt,  the  Finnish  conservatives  called  in 
German  arms  and  during  the  spring  of  1918  the  forces  of 
General  Count  von  der  Goltz  and  the  Finnish  White  guards 
ruthlessly  put  the  radicals  to  flight. 

The  German  intervention  resulted  in  a  movement  for  a 
German  protectorate  in  Finland  and  the  establishment  of 
constitutional  organs  of  a  monarchical  cast.  In  October,  1918, 
the  Finnish  conservative  parties  in  the  Riksdag  invited  a 
German  prince,  Friedrich  Karl  of  Hesse,  to  become  Finland's 
king.  But  the  triumph  of  the  Allies  which  followed  almost 
immediately  caused  this  program  to  be  abandoned  before  it 
had  been  realized.  The  Germanophil,  Judge  P.  E.  Svinhufvud, 
was  replaced  in  November,  1918,  by  General  Mannerheim  as 
regent,  a  coalition  republican-monarchist  cabinet  was  organ- 
ized under  the  premiership  of  M.  Ingman,  and  recognition 
by  the  Allied  governments  was  obtained  in  May,   1919.  In 
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July  of  the  same  year,  the  repubhcan  middle  parties,  then 
in  the  saddle,  supported  by  the  more  progressive  elements  of 
the  conservatives  who  had  lost  their  monarchist  leanings,  gave 
Finland  a  republican  executive  and  brought  this  state  into 
the  fold  of  those  with  liberal  political  institutions.^ 

The  vicissitudes  which  the  remaining  Baltic  nations,  the 
Estonians,  the  Latvians  and  the  Lithuanians,  endured  in 
order  to  give  reality  to  their  proclamations  of  independ- 
ence, need  not  be  recounted  here  in  detail.  Suffice  it  to  say 
that  after  their  treaty  with  Soviet  Russia  at  Brest-Litovsk 
in  February,  1918,  the  Germans  extended  their  occupation 
beyond  their  immediate  conquests  in  the  Baltic  area.  In 
Estonia  and  Latvia,  German  domination  reinforced  the  cen- 
turies-long economic  ascendancy  of  the  German  Baltic  barons. 
Both  in  Latvia  and  in  Lithuania  there  were  negotiations 
for  the  establishment  of  monarchies  under  German  control. 
Even  after  the  armistice  between  Germany  and  the  Allies  in 
November,  1918,  these  peoples  had  to  combat  the  political 
machinations  and  even  the  military  power  of  the  German 
troops  under  Count  von  der  Goltz,  whom  the  Allies  allowed 
to  remain  in  order  to  combat  Bolshevism.  At  the  same  time 
each  of  them  had  to  repel  formidable  Bolshevik  attacks,  and 
Latvia  and  Lithuania  found  it  necessary  to  subdue  the  Rus- 
sian guerrilla,  Avaloff-Bermondt.  With  English,  French  and 
Finnish  help,  but  chiefly  through  their  own  efforts,  the  peo- 
ple, early  in  1920,  disposed  of  all  these  threats.  Subsequently 
definitive  treaties  of  peace  were  concluded  between  each 
state  and  Soviet  Russia  and  these  were  followed  by  Allied 
recognition,  extended  first  to  Estonia  and  Latvia,  early  in 
1921,  and  then  to  Lithuania,  in  December,  1922.  In  Sep- 
tember, 1921,  the  second  Assembly  of  the  League  of  Nations 
admitted  all  three  to  membership.^ 

2  For  the  revolution  in  Finland,  see  Arthur  Ruhl,  New  Masters  of  the  Baltic 
(New  York,  1 92 1 ) . 

^  Accounts  of  the  revolution  may  be  found  in  Arthur  Ruhl,  op.  cit.  and  in 
Owen  Rutter,  The  New  Baltic  States  and  Their  Future  (London,  1925).  See  also  A. 
Bihlmans,  La  Lettonie  d'aujourd'hui  (Riga,  1929),  and  E.  J.  Harrison,  Lithuania: 
Past  and  Present  (London,  1922). 
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As  the  national  struggle  proceeded  to  a  successful  issue,  a 
constituent  assembly  was  called  in  each  state  to  formulate 
and  adopt  a  constitution.  The  labours  of  this  body  were  com- 
pleted in  Estonia  in  June,  1920;  in  Latvia  in  February,  1922; 
and  in  Lithuania  in  August,  1922.  Political  democracy  had 
been  the  goal  of  all  the  nationalist  leaders  and  they  had  never 
wavered  in  their  determination  to  establish  it  during  the 
period  of  Soviet  aggression  and  German  reaction.  Democracy 
was,  of  course,  the  logical  political  expression  for  these  peo- 
ples made  up  chiefly  of  peasants  and  petite  bourgeoisie. 
These  classes  also  considered  it  a  means  with  which  to  over- 
come the  economic  and  social  privileges  of  the  foreign  Ger- 
man Bait  and  Polish  landowners.  Democracy,  therefore,  was 
the  salient  characteristic  of  each  constitution.  Mild  collec- 
tivism and  an  agrarian  reform  law,  distributing  the  larger 
estates  to  the  peasants,  were  the  only  suggestions  of  socialism 
in  each  of  them.  The  agrarian  laws  were  socialistic  in  so  far 
as  they  tended  towards  confiscation  of  property.  Their  objec- 
tive, on  the  other  hand,  was  quite  in  accord  with  democratic 
principles,  for  they  were  intended  to  introduce  that  degree 
of  economic  equality  which  political  philosophers  from  Aris- 
totle to  the  moderns  have  declared  essential  to  the  preserva- 
tion of  democratic  political  forms. 

The  movement  for  Poland's  reconstitution  did  not  begin 
as  a  postlude  to  the  Russian  upheaval.  It  was  begun  by  the 
Central  powers  as  early  as  November,  1916.  At  that  time  these 
powers  authorized  the  creation  of  a  vassal  Polish  kingdom 
out  of  their  conquests  of  Russian  Poland.  A  council  of  state 
was  formed  and  a  regency  established  to  serve  until  the 
monarch  was  finally  selected.  For  a  time  large  sections  of 
conservative  Polish  opinion,  both  in  Galicia  and  in  Prussian 
Poland,  rallied  to  this  scheme  for  Poland's  restoration.  But 
the  enthusiasm  was  short-lived.  It  became  increasingly  clear 
that  the  new  Poland  was  to  be  merely  a  pawn  of  Austro- 
German  imperial  policy.  The  disillusionment  became  com- 
plete on  the  occasion  of  the  conclusion  of  the  Treaty  of 
Brest-Litovsk.  Poland,  though  vitally  interested,  was  denied 
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participation  in  the  pourparlers  leading  to  this  treaty;  and 
the  instrument  when  ratified  provided  for  the  estabHshment 
of  an  independent  Ukraine  incorporating  some  districts  eth- 
nically Polish.  From  that  time  forward,  Polish  nationalists, 
distrustful  of  Germany  and  Austria,  looked  towards  the  Allies 
for  national  salvation. 

Their  hopes  were  realized  with  the  armistice  in  November, 
1918.  The  diplomacy  of  Paderewski  and  Dmowski  at  Paris 
and  the  Allied  desire  to  create  a  strong  Poland  as  a  buffer  to 
Soviet  Russia  contributed  to  a  favourable  issue.  Overnight 
the  new  Poland,  possessing  its  ethnographic,  if  not  its  tradi- 
tional boundaries,  was  forged.  The  constitution  which  it 
adopted  in  March,  1921,  followed  the  democratic  and  quasi- 
socialistic  outlines  of  the  new  Baltic  states.  Monarchism  lost 
favour  even  among  those  who  had  continued  loyal  to  the 
Austro-German  vassal  kingdom  when  " Polonia  restituta" 
ceased  to  be  merely  a  Teutonic  promise  and  became  an  ac- 
complished fact  at  Versailles.* 

Among  the  Central  powers  the  revolution  came  first  to 
Austria-Hungary.  Here,  as  among  the  Russian  succession 
states,  it  was  primarily  national  in  character.  Preparations  for 
it  had  been  progressing  for  a  considerable  time  before  the 
collapse  of  military  operations  on  the  Eastern  and  Italian 
fronts.  The  Czechs,  in  particular,  had  been  actively  promot- 
ing revolt.  Their  leaders,  Masaryk,  Stefanik  and  Benes,  hav- 
ing escaped  to  Allied  countries,  organized  Czech  contingents 
in  the  Allied  armies  and  persuaded  the  Entente  statesmen  to 
include  Czech  liberation  among  their  war  aims.  One  of  the 
last  official  acts  of  the  Emperor  Karl  was  the  issuance  of  a 
manifesto  which  contemplated  the  transformation  of  the 
former  Austrian  dominions  of  the  Hapsburg  realms  into 
autonomous  federal  units.  For  this  purpose  the  various  na- 
tions represented  in  the  Reichsrat  were  invited  to  organize 
national  councils,  which  were  to  serve  as  the  nuclei  of  the 

*  For  discussions  of  Polish  history  during  this  period,  see  R.  Dyboski,  Poland, 
Old  and  New  (London,  1926);  V.  K.  Korostovetz,  The  Rebirth  of  Poland  (London, 
1928). 
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future  autonomous  governmental  organs.  This  invitation  was 
acted  upon  not  only  by  the  nations  attached  to  Austria  but  by 
those  attached  to  Hungary  as  well.  During  the  last  two  weeks 
of  October,  1918,  and  the  first  days  of  November,  the  organ 
was  established  by  the  Ukrainians,  the  South  Slavs,  the 
Czechs  and  Slovaks,  the  Carpathian  Ruthenes  and  the  Ru- 
manians in  Hungary.  The  Austrian  Germans  and  the  Mag- 
yars followed  suit. 

But  in  most  cases  the  councils  thus  formed  were  regarded 
from  the  beginning  as  separate  and  independent  govern- 
ments. The  outside  world  treated  them  as  such  and  the  former 
subject  races  no  longer  recognized  any  copimon  Austro- 
Hungarian  government.  Independence  was  proclaimed  and 
provisional  administrative  machinery  set  up.  Czechs  and  Slo- 
vaks united  to  form  the  new  state  of  Czechoslovakia,  to  which 
the  Versailles  statesmen  added  Carpathian  Ruthenia.  Galician 
Poles  joined  the  new  Poland  and  the  Galician  Ukrainians 
were  eventually  compelled  to  do  likewise.  Rumanians  in 
Hungary  joined  the  state  of  their  blood  brothers  and  the 
South  Slavs  formed  Yugoslavia  to  be  known  officially  until 
1929  as  the  kingdom  of  the  Serbs,  Croats  and  Slovenes.  In 
each  of  the  new  states  preparations  were  begun  for  calling  a 
constituent  assembly  to  determine  the  definitive  character  of 
the  future  political  regime.  When  the  German  rump  of  the 
Reichsrat  met  for  the  last  time  in  Vienna  on  November  12th, 
its  only  matter  of  business  was  to  acknowledge  the  dissolution 
of  the  Empire.^ 

As  in  liberated  Latvia,  Estonia  and  Lithuania,  these  states 
which  arose  out  of  the  former  Dual  Monarchy  associated  their 
nationalism  with  democratic  political  forms.  The  Czecho- 
slovakian  declaration  of  independence,  issued  at  Paris  on 
October  18,  1918,  included  an  acceptance  of  the  "ideals  of 
modern  democracy  "  and  the  principle  that  governments  de- 

^  A  good  account  of  the  dissolution  of  the  Hapsburg  Empire  is  given  in 
E.  von  Glaise-Horstenau,  The  Collapse  of  the  Austro-Hungarian  Empire,  Enghsh  trans- 
lation by  I.  F.  D.  Morrow  (London,  1930). 
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rive  all  their  just  powers  from  the  consent  of  the  governed.^ 
For  the  South  Slavs,  democratic  political  institutions  operat- 
ing under  a  parliamentary  monarchy  had  been  advocated  as 
early  as  July,  1917,  in  the  declaration  of  Corfu.  Finally,  in 
German  Austria,  the  declaration  of  October  21,  1918,  which 
transformed  the  former  Austrian  delegates  to  the  imperial 
Reichsrat  into  a  national  assembly,  alluded  to  the  convoca- 
tion of  a  constituent  assembly  elected  on  the  basis  of  uni- 
versal suffrage;  and  the  provisional  constitution  of  November 
12,  1918,  announced  that  a  republic  was  contemplated  with 
power  emanating  directly  from  the  people.^ 

All  of  these  intentions  were  carried  out  in  the  definitive 
constitutions.  Czechoslovakia  completed  this  instrument  in 
February,  1920;  Austria,  in  October,  1920;  and  Yugoslavia, 
in  Jime,  192 1.  It  is  true  that,  for  a  time,  Austria  contemplated 
a  more  radical  change  than  that  to  political  democracy.  The 
socialists  dominated  Vienna,  the  capital  city,  and  they  took 
a  leading  part  in  ushering  in  the  new  state.  Part  of  them 
strongly  favoured  the  Russian  experiment.  Most  of  them, 
however,  believed  in  gradual  socialization  through  parlia- 
mentary methods.  As  the  provincial  agrarian  and  clerical  ele- 
ments realized  their  potential  strength  in  the  provisional 
government,  the  dominant  power  passed  to  them,  and  the 
Constitution,  as  it  was  finally  drafted,  contained  little  that 
suggested  even  moderate  socialist  origin.  The  chief  socialist 
gain  was  the  guarantee,  implicit  in  the  federal  system  which 
Austria  adopted,  that  an  autonomous  socialist  experiment 
might  be  carried  out  in  Vienna. 

In  Czechoslovakia  and  Yugoslavia,  socialist  ministers  par- 
ticipated in  transition  cabinets.  A  socialist  minister,  M.  Tusar, 
actually  headed  two  of  Czechoslovakia's  cabinets  during  the 
sessions  of  the  national  assembly  when  a  constitution  was  be- 
ing considered.  But  cleavages  in  the  party  between  Left  and 

*  For  contents  of  the  declaration  see  Select  Documents  on  the  New  Govern- 
ments of  Central  Europe  in  M.  W.  Graham,  New  Governments  of  Central  Europe  (New 
York,  1926),  pp.  604-605. 

7  Ibid.,  pp.  502,  508-509. 
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Right  made  an  extensive  impression  upon  the  new  organs 
of  state  impossible.  Socialist  influences  were  important  in 
securing  agrarian  reform  in  both  these  states.  The  bill  of 
rights  in  the  two  constitutions,  and  particularly  in  that  of 
Yugoslavia,  was  also  affected  by  socialist  doctrine. 

Only  in  Hungary  did  the  revolutionary  movement  which 
destroyed  the  Dual  Monarchy  remain  exclusively  national  in 
character.  The  coalition  of  Radicals,  Social  Democrats,  and 
Karolyi  liberals  in  the  Karolyi  ministry  which  assumed  power 
after  the  organization  of  the  Hungarian  National  Council  in 
October,  1918,  attempted  to  introduce  republican  govern- 
ment. A  republic  was  proclaimed  in  November,  and  the 
democratic  regime  was  inaugurated  by  a  universal  franchise 
law  and  a  law  to  distribute  land  among  the  peasants.  A  more 
stable  government  and  one  possessed  of  greater  prestige  and 
vigour  might  at  this  time  have  placed  Hungary  among  the 
democratic  states.  The  Karolyi  regime,  however,  was  fatally 
weakened  by  factional  strife.  The  bourgeois  elements  were 
distrustful  of  their  Social  Democratic  colleagues  and  the  latter 
were  dissatisfied  with  the  moderate  prospects  of  social  re- 
form which  the  coalition  anticipated.  Moreover,  the  regime 
was  an  abysmal  failure  in  international  negotiation.  The 
Allied  governments  refused  all  its  requests  for  leniency  to- 
wards Hungary,  and  the  government's  program  for  conciliat- 
ing the  former  subject  races  by  associating  them  in  a  new 
democratic  state  was  favourably  received  by  only  the  Car- 
pathian Ruthenes.  Rebuffed  abroad  and  discredited  at  home, 
Karolyi  surrendered  to  a  socialist-communist  regime  headed 
by  Bela  Kun. 

This  government  lasted  from  March  until  July,  1919.  Dur- 
ing the  period,  it  inaugurated  wholesale  socialization  by  de- 
cree and  adopted  a  soviet  constitution.  There  were  some 
military  successes;  but  a  reign  of  terror  at  home  and  an  in- 
auspicious military  operation  against  the  Rumanians  dis- 
credited the  Hungarian  Soviet.  The  Rumanians  encamped 
at  the  gates  of  Budapest  and  Kun  fled  to  Austria.  Reaction 
was  swift.  Social  Democrats,  who  organized  a  more  moderate 
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government,  were  quickly  displaced  by  a  coup  of  the  Buda- 
pest police  and  former  military  leaders.  Then  followed  a  re- 
actionary ministry  under  the  patronage  of  the  Archduke 
Joseph.  Towards  the  end  of  the  year,  Admiral  Horthy  led 
the  nationalist  troops  into  Budapest.  Thereafter  the  White 
Terror  began  and  Hungary  returned  politically  to  the  in- 
stitutions of  1914. 

In  the  German  Empire,  the  last  to  be  affected,  the  revolu- 
tion began  a  few  days  after  it  had  overwhelmed  Austria- 
Hungary.  Partly  as  strategy  to  secure  more  liberal  peace  terms 
from  the  Allies  and  the  United  States,  partly  as  a  concession 
to  public  demand.  Emperor  Wilhelm  had  introduced  the 
principle  of  parliamentary  responsibility  of  the  Chancellor 
and  his  colleagues  in  an  amendment  to  the  imperial  Consti- 
tution promulgated  on  October  28,  1918.  Two  weeks  before, 
an  imperial  decree  had  subjected  the  military  forces  to  the 
civil  authorities.  These  concessions  from  above  were  insuffi- 
cient to  stem  the  rising  tide  of  revolution.  The  mutiny  of  the 
sailors  at  Kiel  on  November  4th  was  the  signal  for  uprisings 
throughout  Germany.  Soldiers'  and  workers'  councils  sprang 
up  overnight,  and  in  Berlin  power  passed  from  the  monarchy 
to  the  republic  on  November  9th.  The  Emperor  renounced 
his  title  to  the  Prussian  and  imperial  crowns  and  fled  to  Hol- 
land. The  Crown  Prince  renounced  his  claims  and  the  petty 
sovereigns  of  the  federated  Lander  followed  their  imperial 
master  into  retirement.  Friedrich  Ebert,  a  Majority  Social 
Democrat,  became  Chancellor  in  a  cabinet  consistinsf  of  two 
other  Majority  Socialists  and  three  Independent  Socialists. 

For  a  time,  the  revolutionary  movement  threatened  to  go 
far  towards  the  Left.  The  Independent  Socialists  attempted 
to  transfer  political  power  to  the  councils  and  projected  a 
government  on  the  model  of  the  Russian  Soviet.  They  also 
planned  a  program  of  rigorous  socialization  and  confiscation 
of  private  property.  Demonstrations  on  behalf  of  their  pro- 
gram early  in  1919  led  to  severe  repression  by  the  civil  and 
military  authorities  with  the  tacit  approval  of  the  Majority 
Socialists.  The  Majority  and  Independent  Socialists  thus  came 
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to  a  parting  of  the  ways.  The  former  joined  forces  with  the 
bourgeois  Centrists  and  the  Democrats;  the  later  veered  to- 
wards Russia.  They  aUied  theinselves  with  the  revolutionary 
Spartacist  league,  led  by  Karl  Liebknecht  and  Rosa  Luxem- 
burg, in  order  to  destroy  capitalism  and  parliamentary  gov- 
ernment, and  to  inaugurate  instead  complete  socialization  of 
land  and  industry  and  a  dictatorship  of  proletarian  councils. 

The  consummation  of  the  German  revolution,  however, 
lay  not  with  these  radicals  but  with  the  alliance  of  Majority 
Socialists  and  moderate  bourgeois  parties.  The  former  was 
committed  to  parliamentary  government  and  a  centralized 
administration.  They  were  satisfied  with  the  juridical  ac- 
knowledgment of  socialist  principles  which  they  hoped  to 
secure  in  the  new  constitution  and  with  the  promise  of  effect- 
ing these  principles  through  political  action  in  a  democratic 
parliament.  With  their  allies,  the  Centrists  and  the  Demo- 
crats, they  controlled  seventy-nine  per  cent  of  the  delegates 
to  the  Weimar  Assembly.  This  control  made  possible  a  na- 
tional constitution  in  August,  1919,  which  is  essentially  a 
reconciliation  of  liberal  democracy  and  reformist  socialism. 
At  almost  the  same  time,  constitutions  of  a  similar  character 
were  drafted  in  the  various  German  Lander  or  federated 
states.^ 

The  post-war  revolutionary  movement  has  thus  produced 
two  distinct  sets  of  new  political  regimes.  On  the  one  hand, 
there  is  Russia,  dominated  by  revolutionary  proletarian  theo- 
ries of  socialism.  Its  form  of  government  is  that  of  the  Soviets 
upon  which  is  superimposed  a  dictatorship  of  the  Bolsheviki, 
now  called  the  Communist  party.  On  the  other  hand,  there 
are  the  Russian  and  Austro-Hungarian  succession  states,  Fin- 
land, Latvia,  Estonia,  Lithuania,  Poland,  Czechoslovakia, 
Austria  and  Yugoslavia,  where  the  revolution  remained  pre- 
dominantly national  and  bourgeois.  In  these  states,  and  in 
Germany,  liberal  and  democratic  political  institutions  were 

*  For  a  summary  of  the  German  revolution,  see  S.  M.  Bouton,  And  the  Kaiser 
Abdicates  (New  Haven,  1920);  R.  H.  Lutz,  The  German  Revolution,  Stanford  Uni- 
versity Publications,  Vol.  I,  No.  i  (Stanford  University,  1922). 
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universally  provided  for,  affected  in  some  cases,  and  particu- 
larly in  Germany,  by  moderate  socialism. 

It  is  with  the  latter  group  of  states  that  this  volume  deals. 
The  democracy  adopted  by  each  of  them  is  that  which  nine- 
teenth-century political  philosophy  and  political  experience 
had  evolved.  In  each  new  constitution  appear  the  familiar 
postulates  which  compose  the  democratic  dogma  of  that  cen- 
tury. The  people  or  the  nation  is  universally  held  to  be 
sovereign.  The  German  Constitution  states  that  "  all  political 
power  emanates  from  the  people."  The  Austrian  version  is 
that  "  law  emanates  from  the  people."  The  Estonian,  Latvian 
and  Czechoslovakian  instruments  hold  that  sovereignty  re- 
sides in  the  people,  and  the  constitutions  of  Finland,  Lithu- 
ania and  Poland  state  that  sovereignty  resides  in  the  nation. 
Carrying  out  the  implications  of  these  declarations,  the  pre- 
ambles of  the  constitutions  ascribe  their  formulation  directly 
to  the  people.  Such  a  statement  must  not  be  taken  too  literally 
because,  except  in  the  German  Land  of  Baden,  the  constitu- 
tions were  uniformly  drafted  by  representative  constituent 
assemblies  or  legislatures  with  constituent  powers,  and  were 
not  even  submitted  to  the  electorate  for  ratification. 

The  principal  organ  of  government  is  a  representative  par- 
liament, members  of  which,  in  all  states  except  Yugoslavia, 
are  to  be  returned  by  vote  of  the  entire  adult  population. 
Yugoslavia  restricts  electoral  privileges  to  men.  Elections  are 
to  take  place  according  to  the  principles  of  proportional  repre- 
sentation, thereby  assuring  every  respectable  body  of  opinion 
in  the  nation  an  opportunity  of  participating  in  the  national 
councils.  The  parliament  is  virtually  accorded  sovereign 
power.  Its  prerogatives  include  not  only  those  powers  nor- 
mally considered  as  legislative,  but  also  the  power  of  amend- 
ing the  constitution,  of  controlling  the  government's  policy, 
and,  in  some  cases,  of  defining  the  executive's  power  in  statute. 
In  accordance  with  the  canon  that  the  national  sovereignty 
cannot  be  divided,  all  the  Baltic  states  and  Yugoslavia  created 
a  legislature  consisting  of  one  chamber.  The  constitutions  of 
Germany,  Austria,  Czechoslovakia,  and  Poland  provide  for 
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two  chambers.  Wherever  bicameralism  has  been  adopted,  the 
second  chamber  is  in  no  sense  made  co-ordinate  with  the  first. 
Only  the  latter  may  control  the  cabinet,  and  its  legislative  au- 
thority is  shared  with  the  second  chamber  to  the  extent  of  a 
suspensive  veto  which  may  be  rather  easily  overcome. 

Democratic  theory  also  affected  the  nature  and  power  of 
the  executive.  Except  in  Yugoslavia  this  is  to  be  republican 
in  character.  Nominally,  the  executive  power  is  placed  in  the 
hands  of  a  President  who  is  to  be  either  directly  or  indirectly 
elected  by  the  people  or  elected  by  the  legislature.  Since  all 
the  states  planned  to  inaugurate  a  parliamentary  or  respon- 
sible form  of  government  on  the  English  or  French  model, 
the  President  has  been  formally  divested  of  political  respon- 
sibility. All  his  executive  decrees,  it  is  declared,  are  to  be 
countersigned  by  the  appropriate  minister  of  the  cabinet.  The 
ministers  together  are  to  form  a  cabinet  or  council  of  minis- 
ters which  is  to  be  held  responsible  by  the  parliament  for  the 
general  conduct  of  the  administration. 

In  one  or  two  cases,  it  is  open  to  question  whether  or  not 
a  genuine  system  of  responsible  government  was  intended. 
In  the  constitutions  of  Estonia  and  the  German  Lander,  a 
President  of  the  state,  or  nominal  holder  of  executive  power, 
is  dispensed  with  altogether  and  his  functions  transferred  to 
a  Premier  who  is  to  be  called  the  Minister-President.  The 
formal  appointment  of  the  cabinet  is  lodged  in  the  legisla- 
ture and  the  executive  is  not  permitted  to  dissolve  the  legis- 
lature. It  is  even  questionable  whether  the  executive  has  any 
authority  except  such  as  is  delegated  by  statute.  The  Estonian 
system  and  the  systems  of  the  federated  German  Lander  thus 
approach  more  closely  to  the  Swiss  or  conventional  model, 
than  to  the  parliamentary. 

Some  of  the  states  have  added  to  the  predominantly  repre- 
sentative features  of  their  respective  governments,  instru- 
ments of  direct  democratic  action.  These  instruments  were 
borrowed  from  Switzerland  and  America.  They  include  the 
popular  legislative  initiative  and  referendum  and  the  popu- 
lar recall  of  officials.  The  first  two  instruments  find  lodgment 
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in  the  constitutions  o£  the  Reich,  of  its  federated  Lander,  of 
Austria  and  three  of  its  Lander,  and  in  the  constitutions  of 
the  Baltic  states,  Latvia,  Estonia  and  Lithuania.  The  recall 
finds  a  rather  precarious  footing  in  the  Reich  and  in  Latvia; 
the  German  Lander,  however,  accord  this  instrument  a  sub- 
stantial position  in  their  constitutional  scheme,  extending  it 
to  include  recall  of  the  legislature. 

The  subjection  of  the  processes  of  government  to  the  popu- 
lar will  is  accompanied  by  still  another  democratic  conquest. 
This  is  the  inclusion  in  the  constitutions  of  guarantees  of 
the  substantive  equality  of  all  persons  before  the  law.  On 
this  subject  the  Weimar  Constitution  goes  into  the  greatest 
detail.  It  expressly  ordains,  in  the  first  place,  the  legal  equal- 
ity of  all  Germans.  Subsequently  it  acknowledges,  in  prin- 
ciple, the  civil  equality  of  men  and  women.  It  also  abolishes 
legal  privileges  based  upon  birth  or  class  and  prohibits  the 
conferring  of  titles  except  to  designate  public  employment  or 
academic  grade.  Decorations  are  included  in  this  prohibition 
and  German  citizens  are  forbidden  to  accept  them  from  a 
foreign  government.''  Similar  constitutional  provisions  to  se- 
cure broad  legal  equality  among  the  citizenry  are  to  be  found 
in  the  remaining  documents.  Even  the  Yugoslavian  Constitu- 
tion of  192 1,  most  monarchical  of  those  under  review,  restricts 
legal  privileges  to  the  immediate  members  of  the  royal 
family.^" 

Finally,  democracy  has  been  fortified  by  the  elaborate  bills 
of  rights  which  appear  in  all  but  the  Austrian  and  Latvian 
constitutions.  These  bills  contain  both  privileges  of  a  sub- 
stantive character  and  certain  procedural  guarantees  designed 
to  protect  the  person  against  improper  or  arbitrary  action  on 
the  part  of  the  public  authorities.  They  are  thoroughly  demo- 
cratic in  the  liberty  and  dignity  they  accord  the  individual 
and  in  the  universality  of  their  intended  application. 

Nationalism,  the  second  element  of  revolutionary  doctrine, 
was  directly  responsible  for  the  creation  of  the  Austro-Hun- 
garian  and  Russian  succession  states.  Its  principal  effects  are 

^  Art.  109.  1°  Art.  57. 
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accordingly  to  be  discovered  in  the  configuration  of  the  post- 
war poKtical  map  of  central  Europe  rather  than  in  the  con- 
stitutions. Nevertheless,  traces  of  this  doctrine  are  to  be  found 
even  in  the  constitutions.  For  various  reasons  to  be  considered 
later,  it  was  impossible  to  satisfy  each  national  claim  to  state- 
hood. Those  nationalities  which  were  denied  their  claims 
have,  in  many  cases,  been  given  some  satisfaction  by  jural 
guarantees  of  cultural  and  religious  rights  appearing  in  the 
constitutions  of  the  states  with  which  they  were  consolidated. 
These  guarantees  are  known  as  minority  guarantees.  They  ap- 
peared first  as  international  obligations  in  treaties  and  agree- 
ments entered  into  between  the  states  which  incorporated  the 
national  minorities  on  the  one  hand,  and  the  principal  Allied 
powers  or  the  League  of  Nations  on  the  other. 

As  we  have  already  noted,  socialism,  the  third  great  body 
of  doctrine  discerned  in  the  philosophic  background  of  each 
of  the  new  constitutions,  left  its  major  impress  upon  that  of 
Weimar.  In  its  bill  of  rights,  this  instrument  calls  for  publicly 
supported  systems  of  secondary  education,  protection  for  the 
family  and  public  support  for  large  families.  Economic  life 
is  to  be  so  organized  as  to  guarantee  to  all  a  decent  standard 
of  living.  Certain  industries  may  be  socialized  and  workers 
admitted  to  industrial  management.  Labour  is  accorded  spe- 
cial recognition.  Collective  bargaining  is  legalized  and  a  com- 
prehensive system  of  social  insurance  is  projected.  Finally,  in 
order  to  facilitate  realization  of  labour's  socio-economic  in- 
terests, workers  are  authorized  to  establish  factory  and  district 
workers'  councils  and  a  Workers'  Council  for  the  Reich  at 
large.  These  organs  of  labour  are  to  be  given  representation 
along  with  employers  and  the  public  in  a  National  Economic 
Council  which  is  to  be  offered  powers  of  participation  and 
control  in  the  enactment  of  legislation  of  a  socio-economic 
character.^^ 

Among  the  remaining  constitutions,  socialistic  doctrine 
played  only  a  minor  role.  The  most  lengthy  excerpts,  those  of 
the  original  Constitution  of  Yugoslavia,  closely  parallel  their 

^1  Constitution,  Chap.  II. 
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equivalent  in  the  German.  There  are  the  same  pubHc  pledges 
to  maintain  the  integrity  of  family  life,  to  foster  the  cultural 
development  of  children  and  to  provide  social  welfare  legis- 
lation for  workers.  A  special  article  of  this  instrument  in- 
corporates the  policy  of  land  redistribution,  singling  out  the 
principal  beneficiaries  and  including  the  list  of  former  own- 
ers who  are  to  be  expropriated  without  compensation.  The 
final  article  of  this  section  of  the  Yugoslavian  Constitution 
announces  the  projected  creation  of  a  national  economic 
council  to  frame  legislation  of  a  social  or  economic  char- 
acter.^- Social  legislation  is  also  anticipated  by  clauses  of  the 
Polish  Constitution,"  of  the  Estonian,^*  and  of  the  Constitu- 
tion of  the  Free  City  of  Danzig.^^ 

It  must  not  be  concluded  that  the  new  constitutions  were 
wholly  new.  Each  of  them  was  formulated  with  some  con- 
sideration of  the  public  law  formerly  extant.  This,  for  in- 
stance, was  obviously  true  of  Finland  which  merely  amended 
its  Grand  Ducal  Constitution  of  igo6.  It  was  also  true  of 
Germany  where  historic  continuity  of  political  institutions 
is  to  be  distinguished  in  the  perpetuation  of  federalism,  in  the 
preservation  of  most  of  the  former  Lander  and  in  the  con- 
tinuance of  a  federal  second  chamber.  Yugoslavia  carried 
over  from  the  former  Serbian  regime  the  law  of  the  monarchy 
and  the  historic  unicameral  Skupshtina.  Even  the  entirely 
new  states,  such  as  Poland,  Czechoslovakia,  Estonia,  Latvia 
and  Lithuania,  were  compelled  to  adopt  much  of  the  former 
Austrian  or  Russian  administrative  and  local  governmental 
machinery  and  local  criminal  and  civil  law. 

But  the  persistence  of  the  older  forms  must  not  obscure 
the  importance  of  the  new.  The  three  bodies  of  doctrine, 
democracy,  nationalism,  and  socialism,  were  not  merely  en- 
grafted upon  an  older  order;  they  formed  the  fibre  of  a  new 
order.  They  changed  the  processes  of  government  in  a  vital 
way  and  brought  into  power  individuals  and  parties  with 
political  philosophies  which  had  theretofore  been  frowned 
upon  and  even  suppressed. 

12  Arts.  22-44.  "  ■'^'■t-  99-  "  Art.  25.  ^^  Chap.  V. 
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A  recital  of  the  auspices  under  which  the  new  constitutions 
were  created  would  not  be  complete  unless  account  were 
also  taken  of  the  influence  exerted  in  the  constituent  assem- 
blies by  the  jurists.  Nominally  the  constitutions  were  the 
product  of  the  deliberations  of  assemblies,  of  which  the  mem- 
bership, for  the  most  part,  consisted  of  politicians  who  be- 
longed to  distinct  political  groups.  Actually,  however,  as  is 
so  often  the  case  when  the  politician  faces  a  highly  technical 
task,  the  initial  work  of  drafting  the  projected  instruments 
of  government  fell  to  the  experts  in  public  law  who  were 
either  formally  elected  members  of  the  respective  assemblies 
or  else  attached  in  the  capacity  of  technical  advisors.  These 
experts  included  some  of  the  most  eminent  jurists  on  the 
Continent.  In  Germany,  the  foremost  of  them  was  Dr.  Hugo 
Preuss,  a  noted  liberal,  formerly  professor  of  constitutional 
law  at  the  University  of  Berlin.  He  had  been  included  in  the 
Scheidemann  socialist  cabinet  as  Minister  of  Interior.  In  that 
capacity  he  was  called  upon  to  present  the  government's  draft 
of  a  republican  constitution  to  the  Weimar  Assembly.  When 
submitted,  this  draft  became  the  basis  of  the  deliberations, 
and  most  of  its  ideas  and  its  general  organization  were  re- 
tained in  the  definitive  draft  of  the  Constitution. 

Perhaps  the  most  distinguished  Austrian  jurist  to  be  asso- 
ciated with  the  formation  of  a  constitution  for  his  state  was 
the  widely  known  authority  on  public  law  and  political 
theory,  Professor  Hans  Kelsen  of  the  University  of  Vienna. 
When  it  was  finally  decided  that  Austria's  provisional  re- 
publican constitution  had  to  be  replaced  by  a  definitive  in- 
strument of  a  federal  character.  Chancellor  Renner  entrusted 
the  task  to  Professor  Kelsen.  His  draft,  with  minor  changes, 
became  the  Constitution  of  October,  1920.^^ 

Elsewhere,  jurists  of  local  or  international  fame  were  en- 
gaged to  give  outline  and  content  to  the  projected  constitu- 
tions. Finland  attributes  her  constitutional  amendments  of 
1919  mainly  to  the  genius  of  M.  Kaarlo  J.  Stahlberg,  formerly 
professor  of  administrative  law  at  the  University  of  Helsing- 

^^  Cf.  H.  Kelsen,  Oesterreichisches  Staatsrecht  (Tubingen,  1923),  pp.  160—161. 
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fors,  and  later  the  nation's  first  President."  Estonia  credits 
much  of  the  final  form  of  her  Constitution  to  M.  Jiiri  Ulnots, 
professor  at  the  University  of  Dorpat  (Tartu)  and  a  member 
of  the  Constituent  Assembly.^®  President  Masaryk,  formerly 
professor  at  Prague,  is  one  of  the  principal  authors  of  the  Con- 
stitution of  his  state,"  and  Lithuania  owed  her  first  Consti- 
tution chiefly  to  Professor  Woldemaras,  later  her  President. 
Poland  also  relied  upon  the  experts  in  her  constitutional 
committee  of  the  Constituent  Sejm  for  the  juristic  wisdom 
which  they  alone  could  offer.-" 

This  universal  reliance  upon  the  jurists  for  the  preliminary 
drafts  of  the  new  constitutions  was  not  without  its  peculiar 
effect  upon  their  contents.  Familiar  with  the  history  and  the 
operation  of  the  more  advanced  liberal  constitutions  of  the 
world,  such  as  those  of  England,  France,  Switzerland,  and 
the  United  States,  it  was  possible  for  them  to  draw  freely  from 
these  sources.  That  they  did  so  is  apparent  in  the  similarity 
which  exists  between  the  western  and  many  of  these  new  cen- 
tral European  political  institutions.  The  system  of  responsible 
government,  the  initiative,  referendum  and  recall,  bills  of 
rights  and  proportional  representation  are  only  some  of  the 
illustrations  of  this  process  of  adaptation.  In  the  case  of  the 
original  Polish  Constitution,  the  institutions  were  patterned 
so  closely  upon  the  French  model  that  the  Polish  Senate,  like 
that  of  France,  was  associated  with  the  executive  in  the  dis- 
solution of  the  lower  house  of  the  legislature.  The  Polish 
Constitution  as  also  the  Czechoslovakian  betrays  a  close  study 
of  the  phraseology  of  the  French.  A  good  illustration  is  that 
afforded  by  the  clauses  which  define  the  kind  of  treaties  which 
need  the  ratification  or  concurrence  of  the  legislature.-^ 

^^  C.  Crozat,  Les  Constitutions  de  Pologne,  de  Dantzig,  d^Esthonie  et  de  Finlande 
(Toulouse,  1925),  p.  383. 

1^  S.  von  Csekey,  "Die  Verfassungsentwicklung  Estlands,  1918— 1928,"  JaAriwcA 
des  qffentlichen  Rechts,  XVI  (1928),  174. 

1^  Cf.  T.  Masaryk,  "Message  to  Czechoslovakia  on  the  Tenth  Anniversary  of 
Independence,"  Slavonic  Review,  VII  (1928),  381. 

2°  M.PotuUcki,  La  Constitution  de  la  Republique  de  Pologne  (Warsaw,  192 1),  pp.  7, 10. 

2^  Polish  Constitution,  Art.  49;  Czechoslovakian,  Para.  64.  For  other  illustra- 
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But  it  is  not  necessary  to  derive  the  evidence  of  the  "  paste- 
pot  and  scissors  "  method  of  formulating  the  new  constitu- 
tions from  an  analysis  of  their  texts.  Express  acknowledgment 
of  the  borrowings  have  come  from  many  quarters.  Professor 
Kelsen  has  formally  recorded  his  reliance  upon  Swiss  prece- 
dents and  those  furnished  by  the  first  of  the  new  constitu- 
tions to  be  elaborated,  that  of  Germany.^-  The  Estonians  have 
recognized  their  debt  to  the  constitutions  of  the  United  States, 
of  France  and  of  Switzerland,-^  and  Latvia  avowedly  ordered 
her  regime  in  accordance  with  the  German  Constitution.^* 
The  Germans  have  also  acknowledged  their  debt  to  America 
and  England."^ 

Incontestable  benefits  have  resulted  from  this  juristic  adap- 
tation of  western  liberal  institutions.  In  the  first  place,  it  has 
given  these  newer  regimes  institutions  and  political  practices 
which  have  been  well  tested.  Such  institutions  as  the  uni- 
versal franchise,  proportional  representation  and  responsible 
government  had  already  revealed  their  good  and  bad  features; 
in  adapting  them  the  new  constitution-makers  were  able  to 
profit  from  experience.  That  they  did  not  do  so  in  certain 
cases,  and  that  they  often  failed  to  show  a  proper  apprecia- 
tion of  the  limitations  which  their  local  political  and  social 
conditions  placed  about  their  choice,  is  not  an  indication  that 
western  experience  furnished  no  valid  precedents;  on  the 
contrary  it  merely  reveals  a  weakness  in  political  judgment. 
A  second  benefit  which  has  resulted  from  this  reliance  on  the 
jurists'  lore  is  the  tendency  to  give  public  law  a  universal 
expression.  Though  tempered  by  the  factors  of  their  peculiar 


tions  see  A.  Peretiatkowicz,  "La  constitution  Polonaise,"  Revue  du  droit  public  et  de 
la  science  politique,  XXXIX  (1922),  609,  and  £.  Jolly,  Le  Pouvoir  legislatif  dans  la 
Republique  Tchecoslovaque  (Paris,  1924),  p.  34. 

22  Cf.  Kelsen,  op.  cit.,  pp.  160— 161. 

23  Cf.  Crozat,  op.  cit.,  pp.  283—284. 

2*  M.  Laserson,  "Das  Verfassungsrecht  Lettlands,"  Jahrbuch  des  qffentlichen 
Rechts,  XII  (1924),  259. 

2^  Cf.  H.  Preuss,  Verfassungspolitische  Entwicklungen  in  Deutschland  und  West- 
Europa,  Historische  Grundlegung  zu  einem  Staatsrecht  der  Deutschen  Republik 
(ed.  by  H.  Hintze,  Berlin,  1927). 
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environment  and  supplemented  by  the  survival  of  older  na- 
tive forms,  the  political  institutions  of  each  state  in  central 
and  western  Europe  approach  a  fairly  uniform  Continental 
pattern. 

Beyond  assimilating  the  central  European  political  forms 
to  those  of  the  older  polities,  it  has  been  suggested  that  the 
jurist  has  left  still  another  impress  upon  the  new  constitu- 
tions. This  is  the  attempt  to  bring  their  provisions  into  har- 
mony with  rational  or  approved  concepts  of  political  science, 
instead  of  allowing  them  to  be  determined  by  tradition, 
political  prejudice  or  national  sentiment.-''  A  possible  illustra- 
tion may  be  seen  in  Professor  Preuss'  attempted  dismember- 
ment of  Prussia,  designed  to  secure  constituent  Lander  of 
more  uniform  size  in  the  German  federation.  He  was  so  far 
successful  as  to  introduce  into  Article  18  of  the  Weimar  in- 
strument the  principle  of  "  mobility  of  frontiers  "  in  accord- 
ance with  which  the  territory  of  the  German  Lander  may  be 
altered  so  as  to  "  foster  the  maximum  economic  and  cultural 
development  of  the  German  people."  Perhaps  a  second  illus- 
tration is  afforded  by  the  subordination  of  the  second  cham- 
bers to  the  first  in  those  states  which  adopted  the  bicameral 
principle.  This  subordination  had  been  urged  most  strongly 
as  a  means  of  facilitating  the  discharge  of  the  cabinet's  politi- 
cal responsibility  by  Professor  Robert  Redslob  of  Strassburg, 
whose  "Das  Parlamentarische  Regieriing  in  ihrer  wahren 
und  unechten  Form,"  published  in  1918,  is  known  to  have 
exerted  some  influence  upon  Preuss.  It  is  doubtful,  however, 
if  this  influence  of  the  jurist  has  been  beneficial.  One  of  the 
major  weaknesses  in  the  new  constitutional  systems,  to  be 
revealed  by  the  succeeding  pages,  is  their  failure  to  provide 
institutions  and  governmental  forms  which  fit  the  prejudices 
and  traditions  of  the  people.  Juristic  solutions  for  situations 
of  this  sort  have  proven  a  positive  menace  to  stability. 

These,  then,  were  the  auspices,  historical  and  theoretical, 
under  which  the  new  constitutions  of  central  Europe  were 

2^  Cf.  B.  S.  Mirkine-Guetzevitch,  Les Constitutions de V Europe nouvelle  (Paris,  1928), 
pp.  7-42. 
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created.  In  their  totality  they  constitute  one  of  the  most 
fascinating  chapters  in  the  evolution  of  government.  Subse- 
quent pages  will  aim  to  detail  the  character  of  the  more  im- 
portant institutions  which  were  provided  for,  review  their 
application  during  the  past  thirteen  years  and  assess  the  pros- 
pects of  political  stability  within  the  states  under  considera- 
tion. 


CHAPTER  II 
THE  SUPREMACY  OF  THE  CONSTITUTIONS 

IN  the  modern  state  a  written  political  constitution  is  in- 
tended as  a  description  of  the  organs  of  government  and  a 
limitation  upon  their  power.  Since  these  are  its  aims  it  fol- 
lows that  such  an  instrument  must  be  regarded  as  an  ordi- 
nance of  superior  obligation  binding  especially  the  legislative 
and  executive  departments.  Unless  it  is  so  regarded  there  is 
no  reason  why  statute  and  executive  ordinance  should  con- 
form to  its  provisions.  Unless  its  clauses  are  considered  a  guide 
for  the  legislative  and  executive  will,  political  life  may  evolve 
without  direction  and  the  public  organs  may  ultimately  vary 
widely  from  the  contemplated  pattern. 

There  can  be  little  doubt  that  the  new  constitutions  are 
intended  to  be  legally  superior  to  the  organs  of  government. 
This  is  implied  by  the  fact  that  they  are  considered  to  be  the 
expression  of  the  sovereignty  of  the  people.^  It  is  true  that 
except  for  the  German  Land  of  Baden  the  people  were  not 
directly  involved  in  the  process  of  drafting  or  ratifying  them. 
This  work  was  done  in  every  state  save  Finland  by  constituent 
assemblies.-  These  bodies,  however,  were  legally  regarded  as 
the  sovereign  in  action.  According  to  the  theory  of  the  Abbe 
Sieyes,  upon  which  they  were  consciously  or  unconsciously 
modelled,  they  were  composed  of  the  extraordinary  repre- 
sentatives of  the  nation,  fully  competent  to  express  the  sover- 
eign popular  will.^  In  every  state,  therefore,  the  constitution 
may  be  regarded  as  the  will  of  the  highest  juristic  authority 
impliedly  superior  to  the  will  of  an  inferior  governmental 
authority. 

The  formal  superiority  of  the  new  constitutions  is  more 
than  implied.  In  most  instances,  the  assemblies  were  careful 

^  See,  for  example,  statements  contained  in  preambles  to  German  and  Polish 
constitutions. 

2  In  Czechoslovakia  a  National  Assembly  consisting  of  members  largely  co- 
opted  from  among  the  various  parties  formulated  the  Constitution. 

^  See  W.  A.  Dunning,  A  History  of  Political  Theories;  from  Rousseau  to  Spencer  (New 
York,  1920),  pp.  loi/. 
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to  insert  in  them  express  declarations  of  supremacy.  An  article 
of  the  Estonian  instrument,  for  instance,  affirms  that  the  con- 
stitutional clauses  and  laws  made  in  pursuance  therewith  con- 
stitute standards  or  norms  to  which  all  public  action  must 
conform.*  A  subsequent  article  of  the  same  instrument  is  still 
more  explicit,  setting  up  the  Constitution  as  the  "  perpetual 
rule  of  activity  of  the  Riigikogu,  the  tribunals  and  the  public 
officials."  ^  In  Czechoslovakia,  the  Constitution  is  held  to  es- 
tablish limitations  upon  public  action  in  favour  of  private 
right.*'  Perhaps  the  most  comprehensive  and  definitive  state- 
ment of  juridical  superiority  is  to  be  discovered  in  the  Finnish 
Constitution.  This  is  declared  to  be  fundamental  law  which 
cannot  be  modified,  interpreted  or  abrogated  except  in  ac- 
cordance with  the  procedure  prescribed  for  enacting  such 
law.'^ 

The  process  of  amending  constitutions  offers  still  another 
means  for  distinguishing  them  from  mere  legislative  acts  and 
for  establishing  their  superiority.  In  most  cases  authority  to 
amend  is  placed  in  the  legislature's  hands;  but  the  procedure 
to  be  observed  is  much  more  difficult  than  that  used  in  enact- 
ing ordinary  statutes.  For  the  Reichstag  to  consider  amend- 
ments to  the  German  Constitution  a  quorum  consisting  of 
two-thirds  of  the  elected  members  is  necessary.  Two-thirds  of 
these  must  favour  the  change  in  order  for  the  amendment  to 
be  adopted.®  Similar  requirements  must  be  satisfied  in  order 
to  enact  amendments  in  Latvia,  Lithuania  and  Poland.  Po- 
land also  requires  that  a  petition  bearing  the  signatures  of  at 
least  one-fourth  of  all  the  members  of  the  Sejm  shall  ac- 
company an  acceptable  resolution  to  amend.  Notice  of  the 
petition  must  be  given  at  least  fifteen  days  in  advance  of  pres- 
entation.^ In  Czechoslovakia,  constitutional  amendments  are 
placed  upon  a  parity  with  the  declaration  of  war,  a  three-fifths 
majority  of  both  houses  of  the  legislature  being  necessary  to 
accomplish  either  purpose."  Finland  requires  that  successful 


♦  Art.  3. 

7  Art.  95. 

'  Constitution,  Art.  125. 

5  Art.  86. 

8  Art.  76. 

1"  Constitution,  Para.  53. 

«  Para.  i. 
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constitutional  amendments  shall  have  secured  a  favourable 
vote  at  the  hands  of  two  successive  legislatures.  A  simple  ma- 
jority suffices  on  the  first  vote  but  a  two-thirds  majority  is 
necessary  on  the  second.  Constitutional  amendments  declared 
urgent  may  be  enacted  by  a  five-sixths  majority  of  the  same 
legislature  in  which  they  are  proposed. ^^  Yugoslavia's  Con- 
stitution of  1921  had  similar  requirements.^-  Finally,  in 
Austria,  constitutional  laws  can  be  enacted  by  the  National- 
rat  only  in  case  a  quorum  of  one-half  of  the  elected  mem- 
bers is  present  and  two-thirds  of  that  number  favour  the 
change.^^ 

The  amending  process  of  some  of  the  constitutions  associates 
the  electorate  with  the  legislature.  In  Germany,  the  Reichsrat 
may  demand  a  popular  referendum  on  any  amendment  which 
has  received  favourable  action  from  the  Reichstag."  Optional 
referenda  on  constitutional  amendments  also  exist  in  Latvia, 
in  Lithuania  and  in  Austria.  Latvia  insists  upon  a  compulsory 
referendum  for  all  amendments  modifying  any  of  the  four 
articles  of  her  Constitution  which  deal  with  the  form  of  gov- 
ernment, the  extent  of  the  nation's  territory  and  the  form  of 
the  suffrage. ^^  A  compulsory  referendum  is  required  for  a 
complete  revision  of  the  Austrian  Constitution.^®  Finally,  Es- 
tonia, unique  in  this  respect,  requires  a  referendum  upon  all 
constitutional  amendments. ^^ 

The  use  of  the  legislature  as  an  amending  body  has  its  dis- 
advantages. In  some  states  a  distinction  between  constituent 
and  ordinary  law  has  been  secured  by  the  fact  that  different 
authorities  enact  them.  Wherever  the  legislature  is  a  common 
source,  this  distinction  will  no  longer  be  available.  It  is  also 
apparent  that  the  use  of  the  legislature  as  the  amending  body 
leads  to  a  confusion  of  the  substance  of  the  two  types  of  law 
since  the  legislature  is  tempted  to  enact  an  amendment  with 

"  Art.  67,  Organic  Law  of  the  Riksdag  of  Jan.  13,  1928.  F.  R.  and  P.  Dareste, 
Les  Constitutions  modernes  (4th  ed.,  Paris,  1928—1932),  III,  131  ff- 
12  Art.  126.  "Art.  77. 

"  Art.  44.  1^  Art.  44. 

^*  Constitution,  Art.  76.  "  Constitution,  Art.  88. 
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the  procedure  designed  for  enacting  statutes.  The  superior 
character  of  the  constitution  would  have  been  more  readily 
discerned,  and  the  distinction  between  its  content  and  that  of 
ordinary  law  would  have  been  more  rigidly  maintained,  had 
the  amending  power  been  transferred  to  the  electorate  exclu- 
sively or  to  the  electorate  acting  with  the  legislature.  The  lack 
of  experience  with  direct  democracy  and  the  Continental 
tradition  of  legislative  supremacy  were  perhaps  equally  re- 
sponsible for  the  failure  to  do  so.  Nevertheless,  it  may  be  con- 
cluded that  a  fairly  precise  distinction  exists  between  the  con- 
stitution and  ordinary  law.  The  juridical  superiority  of  the 
former  is  universally  admitted  and  it  is  generally  assumed 
that  all  the  organs  of  government  must  conform  to  the  impli- 
cations of  the  constitutional  clause. 

The  pains  taken  to  insure  a  theoretical  superiority  for  the 
constitutions  have  not  been  duplicated  in  providing  formal 
means  to  enforce  it.  Apparently  only  four  states  have  seriously 
concerned  themselves  with  this  problem.  These  are  Germany, 
Austria,  Czechoslovakia  and  Finland.  The  first  of  these  has 
invested  its  high  court,  the  Reichsgericht,  with  a  limited 
power  to  review  legislation  in  order  to  determine  its  con- 
formity with  the  Constitution  of  the  Reich.  Austria  and 
Czechoslovakia  have  established  special  constitutional  courts 
with  somewhat  similar  powers  and  Finland  has  provided  for 
advisory  judicial  opinions  on  the  question  of  the  constitution- 
ality of  projected  legislation. 

The  special  jurisdiction  of  the  Reichsgericht  was  conferred 
by  a  law  of  the  Reichstag  passed  in  1920.  The  provisions  of 
this  statute  sought  to  meet  the  demands  of  Article  13  of  the 
Weimar  Constitution  which  anticipates  a  special  tribunal  to 
hear  and  decide  disputes  arising  out  of  the  federal  division 
of  powers  between  the  Reich  and  the  Lander}^  Cases  involv- 
ing such  disputes  may  be  brought  to  the  court's  attention  on 
the  initiative  of  the  national  government  or  of  the  govern- 
ment of  an  interested  Land.  The  court's  decision,  ultimately 

1^  L.  Adamovich,  "Die  Priifung  der  Gesetze  und  Verordnungen,"  Wiener 
staatswissenschaftliche  Studien,  V  (1923),  66. 
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published  in  the  official  gazette,  is  declared  to  have  the  force 
of  law.^^ 

Between  1920  and  1928,  twenty  disputes  were  adjudicated. 
Of  these,  eight  were  brought  to  the  court's  attention  by  the 
government  of  the  Reich;  one,  by  the  government  of  the 
Reich  in  conjunction  with  the  Bavarian  government.  The  re- 
mainder were  placed  on  the  court's  docket  by  the  govern- 
ment of  one  or  more  of  the  Lander.  In  four  of  these  cases,  the 
Reichsgericht  was  required  to  review  a  law  of  a  Land  to  de- 
termine whether  or  not  it  was  in  harmony  with  national  law; 
in  sixteen  cases  the  question  at  issue  was  the  alleged  incom- 
patibility of  local  law  with  the  Constitution  of  the  Reich.  In 
the  resulting  decisions,  one  local  law  was  declared  constitu- 
tional; six  local  laws  or  groups  of  laws  were  held  to  be  partially 
or  conditionally  constitutional;  and  nine  local  laws  were  re- 
jected as  unconstitutional.^" 

None  of  these  disputes  challenged  the  constitutionality  of 
a  national  statute.  The  absence  of  cases  of  this  nature  is  due 
to  a  failure  to  include  them  in  the  court's  jurisdiction.  It  has 
already  been  pointed  out  that  this  jurisdiction  was  intended 
to  insure  the  supremacy  of  the  national  legislature  over  the 
local;  it  was  not  designed  to  secure  a  judicial  interpretation 
of  the  national  Constitution.  The  Reichsgericht's  power  of 
review  must  accordingly  be  regarded  as  a  mere  incident  of  its 
authority  to  maintain  the  integrity  of  the  federal  system.-^ 

^'  H.  Oppenheimer,  The  Constitution  of  the  German  Republic  (London,  1923),  p. 
167. 

2°  For  a  summary  of  the  cases,  cf.  F.  Poetzsch,  "Vom  Staatsleben  unter  der 
Weimarer  Verfassung,"  Jahrbuch  des  offentlichen  Rechts.  XIII  (1925),  50—52  and 
XVII  (1929),  32-34. 

2^  L.  Adamovich,  op.  cit.,  V,  66—67.  It  should  be  added  that  another  German 
federal  court,  the  Staatsgerichtshof,  established  by  the  law  of  July  9,  1921,  under 
authority  of  Article  108  of  the  German  Constitution,  has  been  invested  with  juris- 
diction which  frequently  results  in  its  review  of  ordinances  or  laws  of  the  Lander  to 
determine  whether  or  not  they  violate  the  Constitution  of  the  Reich  or  of  a  Land. 
The  jurisdiction  comprises  cases  arising  within  a  Land  for  the  adjudication  of  which 
no  local  court  is  competent  and  cases  of  a  public  law  nature  in  which  two  or  more 
Lander  are  parties  or  in  which  a  Land  and  the  Reich  are  parties.  For  illustrations 
of  decisions  arising  under  each  phase  of  its  jurisdiction,  see  Johannes  Mattern,  The 
Constitutional  Jurisprudence  of  the  German  Republic  (Baltimore,  1928),  pp.  283—295. 
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The  desire  for  a  judicial  tribunal  to  settle  public  conflicts 
arising  out  of  the  federal  separation  of  powers  also  formed  the 
principal  motive  for  the  establishment  of  the  Austrian  con- 
stitutional court.  Unlike  the  Reichsgericht,  however,  this 
court  was  not  designed  to  secure  the  supremacy  of  the  national 
over  the  local  government,  but  to  prevent  mutual  encroach- 
ment of  power.  It  may  accordingly  decide  not  only  upon  the 
conformity  of  local  law  with  the  federal  constitution,  but 
upon  the  conformity  of  national  law  as  well.--  Cases  involving 
the  constitutional  issue  may  be  brought  before  it  on  the  ini- 
tiative of  the  national  and  local  governments.  They  may  also 
be  brought  before  it  on  the  initiative  of  the  supreme  judicial 
court  and  the  supreme  administrative  court  when  a  decision 
on  such  an  issue  is  necessary  to  dispose  of  cases  pending  before 
these  courts.  Finally,  the  constitutional  court  may,  on  its  own 
initiative,  review  a  law  to  determine  its  constitutionality  when 
that  is  necessary  for  the  disposition  of  other  matters  within  its 
jurisdiction.  Any  law,  or  portion  of  a  law,  declared  void,  re- 
mains in  vigour  until  a  decree  of  annulment,  published  by 
the  executive  authority,  takes  effect.^^ 

The  Austrian  court  was  set  up  provisionally  in  January, 
1919,  and  reorganized  on  a  definitive  basis  in  1921.  Further 
changes  were  made  in  its  composition  and  jurisdiction  in 
1929.  Its  activity  does  not  appear  to  have  been  as  extensive 
as  that  of  the  German  court.  Between  1921  and  1924,  three 
cases  of  a  constitutional  nature  came  before  it;  one  was  ini- 
tiated by  a  Land  government;  one,  by  the  national  govern- 
ment; and  the  third  came  up  on  the  court's  own  initiative. 
The  three  cases  involved  alleged  unconstitutionality  of  one 
national  and  two  local  laws.-*  Since  1924,  the  docket  has 
averaged  about  two  constitutional  cases  annually.-^ 

22  Adamovich,  op.  cit.,  V,  260;  cf.  also,  decision  of  the  constitutional  court  of 
June  27,  1924,  sustaining  the  constitutionality  of  the  national  law  relating  to  sick 
benefits,  Sammlung  der  Erkenntnisse  des  oesterreichischen  Verfassungsgerichtshofes  (new 
series,  1924),  p.  91.  ^^  Art.  140,  revised  Constitution,  Dareste,  op.  cit.,  Ill,  103. 

^^  Adamovich,  op.  cit.,  V,  260. 

2^  For  content  of  cases  see  Sammlung  der  Erkenntnisse  des  oesterreichischen  Verfas- 
sungsgerichtshofes (new  series),  issued  annually. 
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The  third  constitutional  court,  the  Czechoslovakian,  was 
organized  in  1920.  Of  the  three  courts  under  review  this  is 
the  only  one  whose  jurisdiction  has  been  expressly  designed  to 
secure  judicial  protection  for  the  Constitution.-''  The  power 
thus  granted  in  principle  is,  however,  seriously  curtailed  by 
various  procedural  restrictions.  It  is  necessary  for  five  of  the 
seven  members  of  the  court  to  concur  in  any  decision  which 
invalidates  a  law.  Moreover,  the  court  is  not  permitted  to 
invalidate  a  law  ex  post  facto;  the  decision,  if  unfavourable 
to  the  law,  voids  it  only  from  the  date  of  rendition.  In  the 
third  place,  a  decision  of  unconstitutionality  is  without  effect 
if  rendered  more  than  three  years  after  the  law  was  promul- 
gated. Finally,  jurisdiction  may  not  be  assumed  over  any  con- 
stitutional case  unless  the  matter  is  brought  to  the  court's  at- 
tention by  one  of  the  following  public  bodies:  the  Senate,  the 
Chamber  of  Deputies,  the  autonomous  diet  of  Carpathian 
Ruthenia,  the  supreme  civil  court,  the  supreme  adminis- 
trative court  or  the  national  electoral  court. -^ 

These  severe  restrictions  upon  its  power  have  been  at  least 
partly  responsible  for  the  failure  of  the  Czechoslovakian  at- 
tempt to  secure  a  judicial  sanction  for  the  law  of  the  Consti- 
tution. Not  a  single  case  involving  a  constitutional  issue  has 
come  before  the  tribunal  since  its  establishment.  It  has  ap- 
parently held  only  one  session  since  1920  and  that  was  called 
to  consider  another  phase  of  its  jurisdiction.  Evidently  the 
constitutional  provisions  for  the  establishment  of  this  court 
are  already  obsolete. 

The  Finnish  system  of  securing  an  advisory  judicial  opinion 
on  the  constitutionality  of  projected  legislation  is  not  a  novel 
constitutional  safeguard  from  the  point  of  view  of  an  Ameri- 
can student  since  several  American  states  already  have  it.  If, 
upon  examination,  the  Finnish  supreme  court  finds  that  the 
terms  of  a  project  of  law  are  inconsistent  with  a  clause  of 
the  Constitution,  it  must  notify  the  Chancellor  of  Justice 

^*  Art.  II,  Preliminary  to  Constitution. 

^'  J.  Krejci,  "Die  Priifung  der  Verfassungsmassigkeit  von  Gesetzen  in  der 
cechoslovakischen  Republik,"  ^eitschrift  fur  Ostrecht,  III  (1929),  40—41. 
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and  the  cabinet  to  that  effect.  The  project  is  thereupon 
withdrawn."^ 

These  developments  are  not  without  significance  in  the  evo- 
lution of  European  public  law.  Whatever  fate  may  attend 
them,  they  are  valuable  because  they  constitute  the  first  seri- 
ous attempt  by  major  European  states  to  provide  a  judicial 
safeguard  for  the  written  constitution.  Apparently  there  is  a 
growing  conviction  in  the  Continental  mind  that  if  a  constitu- 
tion is  to  be  superior  law  it  must  be  judicially  maintained 
against  executive  or  legislative  encroachment. 

The  constitutional  court  is  probably  not  to  be  considered 
the  opening  wedge  for  a  system  of  judicial  review  of  such  a 
universal  and  unqualified  character  as  that  which  exists  in 
the  United  States.  This  system  arose  in  America  largely  out  of 
the  desire  of  the  courts  to  protect  the  civil  rights  of  the  indi- 
vidual. In  the  statutes  establishing  these  new  constitutional 
courts  in  Europe,  there  is  nothing  to  indicate  that  this  motive 
is  involved.  The  Austrian  and  German  courts  review  legisla- 
tion merely  to  secure  a  judicial  interpretation  of  the  federal 
distribution  of  power.  The  Czechoslovakian  court,  as  we  have 
noted,  is  not  accessible  to  private  citizens  but  only  to  organs 
of  government.  Judicial  review  in  these  states,  therefore,  is 
likely  to  involve  only  the  occasional  reference  of  an  issue  on 
the  constitutional  competence  of  public  bodies.  The  practi- 
cal consequences  of  this  activity  will  not  differ  greatly  from 
what  Finland  intends  to  secure  with  her  system  of  advisory 
opinions. 

There  are  several  reasons  why  Continental  Europe  in  gen- 
eral, and  these  newer  regimes  in  particular,  are  not  likely  to 
adopt  the  American  system  of  judicial  review,  at  least  in  the 
immediate  future.  In  the  first  place,  the  ordinary  courts  have 
always  played  a  subordinate  role  among  the  organs  of  gov- 
ernment of  the  states  on  the  Continent  in  contrast  to  the 
dominant  position  historically  occupied  in  the  scheme  of  gov- 

2^  R.  Erich,  "Die  Verfassungsentwicklung  in  Finnland  bis  Ende  193I5" 
Jahrbuch  des  qffentlichen  Rechts,  XX  (1932),  330. 
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ernment  by  the  Anglo-American  courts.  It  is  consequently 
difficult  now  to  envisage  a  Continental  court  in  the  exalted 
position  of  a  perpetual  guardian  of  the  state's  supreme  law. 
In  the  second  place,  such  a  change  of  position  in  the  scheme 
of  government  would  not  only  be  contrary  to  the  historic  po- 
sition of  the  courts  but  would  violate  the  contemporary  prin- 
ciple of  legislative  supremacy.-*'  It  is  to  be  borne  in  mind,  also, 
that  even  if  the  power  of  review  were  granted  the  courts  with- 
out stint,  its  practice  would  be  seriously  handicapped  by  the 
absence  from  the  various  constitutions  of  express  limitations 
upon  legislative  power.  The  only  limitations  against  the  legis- 
lature are  those  implied  by  the  federal  or  departmental  dis- 
tributions of  power  and  by  the  various  bills  of  rights.  Again,  it 
should  be  recalled  that  the  amending  process,  though  dis- 
tinguished from  that  observed  for  enacting  ordinary  legisla- 
tion, is  still  controlled  by  the  legislature  and  may  be  resorted 
to  with  comparative  ease.  Determined  politicians  could  read- 
ily overcome  a  judicial  invalidation  of  a  statute  on  the  grounds 
of  alleged  unconstitutionality  by  the  relatively  simple  expedi- 
ent of  re-enacting  the  law  according  to  the  procedure  required 
for  constitutional  amendments.^"  Finally,  attention  may  be 
called  to  the  fact  that  in  all  the  states  a  distinction  is  made  in 
the  French  fashion  between  administrative  courts  and  ad- 
ministrative law  on  the  one  hand,  and  the  ordinary  courts 
and  the  ordinary  law  on  the  other.  An  ordinary  court's 
power  to  determine  the  constitutionality  of  legislation  would 
not  be  very  effective  if  all  cases  involving  "  acts  of  state  "  or 
public  officials'  derelictions  while  "  in  line  of  duty  "  were 
excluded  from  its  jurisdiction. 

These  are  the  hurdles  which  must  be  overcome  by  those 
who  advocate  for  Continental  states  a  system  of  judicial  re- 
view of  the  American  type.  That  they  are  likely  to  be  over- 

^'  P.  Laroque,  Le  controle  juridictionnelle  des  lois,"  Revue  des  sciences  politiques, 
LI  (1928),  619;  also,  G.  Guy-Grand,  L'Avenir  de  la  democratie,  p.  142. 

3°  F.  Blachly  and  M.  Oatman,  "Judicial  Review  of  Legislative  Acts  in  Ger- 
many," American  Political  Science  Review,  XXI  (1927),  1 18. 
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come  is  improbable.  That  conclusion  is  hazarded  in  the  light 
of  the  agitation  in  juristic  ^^  and  political  ^~  circles  in  Germany 
for  the  institution  of  full-fledged  review  in  that  state  and  in 
the  light  of  a  recent  opinion  of  the  highest  Estonian  court, 
indicating  its  acceptance  of  the  power  of  full  review.  An  insti- 
tution so  alien  to  Continental  practice  and  political  theory 
as  the  supremacy  of  the  courts  is  not  likely  to  secure  more 
than  a  superficial  recognition  in  European  states,  despite  the 
enthusiasm  of  its  proponents  and  its  assertion  by  some  of  the 
courts  themselves. 

The  failure  to  develop  adequate  judicial  safeguards  does 
not  necessarily  imply  that  the  new  constitutions  are  quite  de- 
fenceless against  any  public  body  which  would  tend  to  usurp 
power.  The  very  antagonism  of  the  parties  towards  each  other 
is  likely  to  afford  protection  of  a  negative  sort.  Those  who 
are  eager  to  destroy  a  clause  or  enact  legislation  repugnant  to 
constitutional  clauses  are  likely  to  be  opposed  by  other  parties 
or  factions  equally  intent  upon  preserving  the  letter  and 
spirit  of  the  clause.  A  typical  situation  of  this  kind  presented 
itself  some  time  ago  in  the  German  Reichstag  when  the  spokes- 
man of  the  Social  Democrats  warned  the  representatives  of 
the  bourgeois  parties  that  no  plan  of  electoral  reform  modify- 
ing proportional  representation  would  be  regarded  as  valid 
unless  enacted  as  a  constitutional  amendment.^^ 

There  is  also  a  degree  of  assurance  of  the  observance  of  the 
constitutional  clause  in  the  practice  of  securing  formal  inter- 
pretations from  members  of  the  administration  who  are  quali- 
fied to  render  them.  The  practice  has  been  especially  preva- 

^^  For  an  exhaustive  list  of  German  publicists  who  have  offered  proposals  for 
judicial  review  in  Germany,  see  Carl  Schmitt,  "Der  Hiiter  der  Verfassung," 
Archiv  des  offentlichen  Rechts,  XVI  (1929),  163.  See  also,  F.  Blachly  and  M.  Oatman, 
op.  cit.,  p.  118. 

^2  Cf.,  for  instance,  the  project  of  former  Minister  of  Interior  Kiilz  to  empower 
the  Staatsgerichtshof  to  render  advisory  opinions  as  to  the  constitutionality  of  all 
projects  of  law;  text  in  R.  Grau,  "Zum  Gesetzentwurf  iiber  die  Prufung  der  Ver- 
fassungsmassigkeit  von  Reichsgesetzen  u.  Verordnungen,"  Archiv  des  offentlichen 
Rechts,  n.f.  XI  (1926),  288. 

33  R.  Kuenzer/'Wahlreform,"  Deutsche  Juristen-^eitung,'KXXVI  (1931),  125. 
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lent  in  Germany.  An  interpretation  was  offered  in  1925  when 
tlie  Minister  of  Justice  collaborated  with  the  Minister  of  the 
Interior  in  rendering  an  elaborate  opinion  that  the  Reichs- 
tag's ratification  of  the  Locarno  pacts  could  be  accomplished 
by  means  of  an  ordinary  majority  vote.  At  the  time  it  was  a 
moot  point  whether  an  ordinary  majority  or  the  majority  re- 
quired for  constitutional  amendments  was  necessary.^*  Still 
another  instance  of  political  interpretation  of  the  German 
Constitution  occurred  in  1926  on  the  occasion  of  the  initia- 
tive on  the  princes'  property.  In  reference  to  that  initia- 
tive the  Minister  of  the  Interior  ruled  that  the  confiscatory 
nature  of  the  proposed  legislation  would  require  its  treat- 
ment by  the  electorate  as  a  constitutional  amendment  rather 
than  as  ordinary  legislation.^^  This  action  found  a  parallel 
in  the  same  year  in  Estonia  when  the  administrative  bureau 
of  the  Estonian  Riigikogu  refused,  on  constitutional  grounds, 
to  accept  an  initiative  petition  drafted  by  the  Estonian  Work- 
ers party  to  reduce  the  Riigikogu's  membership  from  one 
hundred  to  fifty. ^^ 

To  the  legal  purist,  of  course,  these  political  substitutes  for 
protecting  the  constitution  are  anathema.  To  him  they  appear 
to  be  much  too  dependent  upon  personal  or  partisan  whim  to 
provide  that  certain  and  steadfast  protection  which  the  courts 
might  give.  But  political  realities  would  indicate  that  the 
forces  tending  to  secure  observance  of  the  constitution  in  cen- 
tral Europe  will  continue  to  be  chiefly  of  this  description.  In 
this  connection  it  is  of  interest  to  note  that  a  German  jurist 
has  recently  proposed  to  place  power  to  protect  the  constitu- 
tion in  the  President,  or  chief  of  state. ^^  It  is  suggested  that 
this  official  might  use  his  veto  power  or  power  of  promulga- 

2*  Poetzsch,  op.  cit.,  XVII  (1929),  94-95. 

^^  R.  Thoma,  "The  Referendum  in  Germany,"  Journal  of  the  Society  of  Compara- 
tive Legislation  and  International  Law,  X,  pt.  i  (1928),  58. 

^^  S.  von  Csekey,  "Die  Verfassungsentwicklung  Estlands,  1918— 1928,"  J'a/ir- 
buch  des  offentlichen  Rechts,  XVI  (1928),  193. 

3^  Cf.  Schmitt,  op.  cit.,  pp.  213  Jf.  The  author  of  this  proposal  appears  to  have 
patterned  his  views  on  executive  power  upon  those  of  Benjamin  Constant.  See 
Dunning,  op.  cit.,  p.  261. 
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tion  to  prevent  unconstitutional  legislation.  He  might  even 
be  formally  entrusted  with  the  power  of  nullifying  all  uncon- 
stitutional statutes  or  ordinances.  In  Finland,  Czechoslovakia 
and  the  Reich  a  practice  akin  to  this  proposal  appears  already 
to  have  established  itself.  There  is  much  to  recommend  it. 
Standing  above  parties  and  politicians  and  not  too  intimately 
involved  in  the  actual  process  of  government,  the  chief  of 
state  enjoys  that  independence  of  action  and  freedom  of 
opinion  which  can  insure  impartial  and  thoroughly  matured 
decisions.  At  the  same  time,  every  republican  chief  of  state 
is  enough  of  a  politician  and  statesman  to  avoid  that  narrow 
legalistic  outlook  so  often  associated  with  a  purely  judicial 
interpretation  of  a  constitution. 

Despite  the  imperfect  sanctions,  legislatures  have  revealed 
a  commendable  regard  for  the  constitution's  supremacy  in  the 
past  thirteen  years.  There  have  been  a  number  of  cases  in 
Germany  where  the  Reichstag  has  enacted  legislation  of  a 
constitutional  character  by  the  process  for  enacting  ordinary 
statutes.  One  jurist  has  enumerated  almost  a  score  of  instances 
where  this  has  happened. ^^  It  is  true,  too,  that  the  broad  in- 
terpretation which  the  executive  has  accorded  Article  48  has 
not  escaped  challenge  at  the  hands  of  German  jurists.^''  Un- 
constitutional legislation  has  also  been  charged  against  the 
Czechoslovakian  legislature,  particularly  in  the  case  of  the 
law  of  1927  which  excluded  the  military  and  the  gendarmerie 
from  the  electoral  lists.*" 

But  by  and  large,  major  changes  in  constitutional  practice 
have  not  been  made  without  resort  to  the  formal  amending 
process.  In  the  period  from  1918  to  1930  at  least  six  formal 

38  Poetzsch,  op.  ciL,  XIII  (1925),  231-236  and  XVII  (1929),  140-141. 

3'  This  Article  permits  the  executive  to  use  extraordinary  powers  to  put  down 
revolt  and  to  safeguard  the  public  peace.  It  has  recently  been  used  to  enact,  by 
decree,  laws  and  budgets  which  a  recalcitrant  Reichstag  refused  to  enact  as  statutes. 
For  a  more  extended  discussion,  see  p.  195. 

'•°  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution  Tcheco- 
slovaque,  iQ20-iQ'io,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930), 
242. 
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changes  occurred  in  the  Austrian  Constitution.*^  Germany, 
from  1919  to  1929,  added  seven  major  amendments  and  six- 
teen minor  ones  to  her  Constitution.*^  Finland,  in  January, 
1928,  and  in  November,  1930,  added  amendments  affecting 
both  the  executive  and  legislative  powers.*^  Concrete  de- 
mands for  constitutional  revision  in  the  regular  way  have  also 
been  made  by  numerous  and  powerful  elements  in  Estonia.** 

The  scrupulous  regard  for  the  amending  process  is  all  the 
more  remarkable  since  in  several  states  there  existed  the 
strongest  temptation  to  disregard  legal  forms.  The  Finnish 
amendments  of  1930  were  passed  at  a  time  when  the  bour- 
geois parties  were  thoroughly  aroused  against  what  they  re- 
garded as  a  Communist  menace.  Demonstrations  and  mass 
meetings  had  been  held  throughout  the  country  and  con- 
siderable pressure  had  been  brought  to  bear  upon  the  govern- 
ment for  summary  action  against  radicals.  Despite  all  this 
there  was  no  usurpation  of  power.  Three  amendments  to  the 
Constitution,  which  granted  the  government  unusual  ordi- 
nance power  for  dealing  with  Communist  conspiracy  and 
sabotage,  were  introduced  in  the  Riksdag.  Since  Premier 
Svinhufvud  found  it  impossible  to  secure  the  five-sixths  ma- 
jority necessary  to  enact  amendments  in  the  same  legislature 
which  proposed  them,  he  dissolved  the  existing  Riksdag  and 
ordered  new  elections  for  October.  These  returned  sufficient 
bourgeois  deputies  for  the  two-thirds  majority  which  was 
then  required  and  the  amendments  were  ratified.*^ 

Austria  has  also  evinced  a  strong  regard  for  constitutional- 
ism. The  bourgeois  parties  have  been  in  power  since  the  Con- 
stitution went  into  operation  and  there  has  been  every  temp- 
tation to  use  the  majority  in  the  legislature  to  restrict  the 

^^  For  substance  of  all  the  amendments,  see  Hans  Kelsen,  "Die  Verfassung 
Osterreichs,"  Jahrbuch  des  offentlichen  Rechts,  XVIII  (1930),  I30_^. 

'*2  For  substance  of  these  amendments  see  Poetzsch,  op.  cit.,  XIII  (1925),  227— 
230  and  XVII  (1929),  139-140. 

^^  Dareste,  op.  cit.,  Ill,  131  jf.  and  "Z^l  ff. 

'*'•  M.  W.  Graham,  "Stability  in  the  Baltic  States,"  Foreign  Policy  Association 
Report,  VII,  No.  6  (1931),  124. 

*^  Ibid.,  pp.  122—124. 
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autonomy  of  socialist  Vienna.  Although  that  autonomy  has 
been  restricted,  it  has  generally  been  done  through  constitu- 
tional amendments  duly  enacted  which  have  represented 
compromises  with  socialist  demands. 

Even  in  those  states  where  dictatorship  has  replaced  the 
democracy  of  the  original  constitutions,  at  least  the  formality 
of  resorting  to  the  processes  for  constitutional  amendments 
has  been  observed.  The  revision  of  the  Polish  Constitution  in 
1926  was  intended  to  reconcile  that  instrument  with  the  prac- 
tice of  Marshal  Pilsudski's  regime.*"  Additional  amendments 
to  complete  this  reconciliation  have  recently  been  proposed.*^ 
During  1931  these  were  submitted  to  the  nation's  four  bar 
associations  and  to  some  of  its  leading  barristers  for  their  ad- 
vice. Apparently  they  have  not  yet  been  acted  upon. 

The  amending  power  of  the  Reichstag  was  also  resorted 
to  in  Germany  in  March,  1933,  when  Chancellor  Hitler's 
cabinet  desired  dictatorial  powers.*^  The  step  which  the  cabi- 
net took  was  all  the  more  noteworthy  because  its  leaders  had 
frequently  professed  their  profound  contempt  for  Germany's 
fundamental  law. 

In  Lithuania  and  Yugoslavia,  the  other  two  states  which 
have  veered  towards  dictatorship  since  1920,  the  constitu- 
tional processes  of  amendment  have  not  been  observed. 
Nevertheless,  both  of  these  states  have  found  it  expedient  to 
issue  new  constitutions  by  executive  decree  to  take  the  place 
of  those  abrogated.  Lithuania  proclaimed  hers  in  1928;  Yugo- 
slavia's was  announced  by  King  Alexander  in  September, 
1931.  Both  of  these  provide  for  legislatures  and  pay  lip  serv- 
ice to  the  principle  of  ministerial  responsibility.  Evidently, 
not  even  an  open  dictatorship  has  found  it  possible  to  dispense 
with  constitutional  forms.*^ 

*^  Cf.  A.  Peretiatkowicz,  "La  revision  de  la  constitution  Polonaise,"  Revue  du 
droit  public  et  de  la  science  politique,  XLIV  (1927),  125. 

*'  B.  S.  Mirkine-Guetzevitch,  "Le  renforcement  de  I'executif  et  le  regime 
parlementaire,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930),  506—507. 

^^  New  York  Times,  Mar.  24,  1933. 

^"^  For  contents  of  both  constitutions,  see  Dareste,  op.  cit.,  II,  146^.  and  III, 
347  #• 
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The  succeeding  pages  will  doubtless  reveal  many  practices 
in  each  state  which  do  not  conform  to  the  constitutional 
clause.  Nevertheless,  it  can  be  said  that  these  central  European 
states  have  displayed  a  scrupulous  regard  for  the  substance  of 
their  respective  constitutions  and  for  the  legal  processes  for 
amending  them.  This  respect  has  been  displayed  despite  the 
absence  of  a  perfected  system  of  judicial  sanctions  for  the 
constitution  and  despite  the  fact  that,  in  many  cases,  legisla- 
tures might  easily  have  been  tempted  to  substitute  their 
statute  for  their  constituent  law-making  power.  Apparently 
the  central  European  peoples  are  politically  more  mature 
than  their  political  past  might  reasonably  indicate.  At  any 
rate,  they  have  demonstrated  an  inherent  appreciation  of  the 
limitations  necessary  to  a  system  of  constitutional  government. 


CHAPTER  III 
FEDERALISM 

ONLY  two  of  the  new  democratic  constitutions,  those  of 
the  German  Reich  and  of  Austria,  provided  for  a  fed- 
eral form  of  government;  the  governments  of  the  remaining 
states  were  to  be  unitary  in  character.  There  were,  to  be  sure, 
considerable  elements  in  the  constituent  assemblies  of  several 
of  these  other  states  which  favoured  regional  devolution  and 
local  autonomy  approximating  federalism.  Several  of  the 
draft  constitutions  submitted  to  the  Yugoslavian  Assembly 
contained  elaborate  safeguards  for  local  governmental  units, 
and  drafts  offered  by  Croatian  deputies  actually  called  for  a 
loose  form  of  federalism  for  the  South  Slavs. ^  A  scheme  of 
federal  government  was  also  presented  to  the  Constituent  Po- 
lish Sejm  by  Professor  Joseph  Bouzek.  Its  proponents  felt 
that  it  would  be  a  satisfactory  means  of  welding  into  a  na- 
tional state  peoples  who,  though  of  the  same  race,  had  for- 
merly lived  under  three  distinct  political  jurisdictions.^  Fi- 
nally in  the  Baltic  region  attempts  were  made  to  federate  the 
smaller  states  under  the  segis  of  Poland  in  order  to  secure  a 
united  military  front  against  Soviet  Russia.^ 

None  of  these  proposals,  however,  had  a  substantial  follow- 
ing. Poland  inserted  a  clause  in  her  Constitution  calling  for 
an  extensive  measure  of  local  self-government^  and  granted 
autonomous  government  to  Silesia  as  early  as  July,  1920.  But 
thorough-going  federalism  was  opposed  in  this  state,  as  well 
as  in  Yugoslavia,  because  it  was  feared  this  form  of  govern- 
ment might  embarrass  the  state  in  the  conduct  of  diplomacy 
and  retard  the  growth  of  the  national  spirit.  In  the  Baltic  the 
federal  policy  lost  most  of  its  following  after  the  establish- 
ment of  de  jure  political  relations  between  Estonia  and  Russia 
in  the  Treaty  of  Dorpat  in  February,  1920.  Lithuania  and 
Latvia  signed  similar  treaties  shortly  thereafter,  thereby  avert- 

^  Cf.  J.  Blociszewski,  "La  constitution  Yougoslave  du  28  juin  1921,"  Revue  des 
sciences  politiques,  XLV  (1922),  529. 

2  Cf.  H.  Zasztout-Sukiennicka,  Federalisme  en  V Europe  orientale  (Paris,  1926),  p. 
131.  ^  Ibid.,  pp.  96—97.  *  Art.  3. 
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ing  danger  for  the  time  being  from  Russia,  against  which 
federaHsm  was  to  offer  security.  Probably  the  hostility  be- 
tween Lithuania  and  Poland  over  Vilna  would  have  made  the 
federal  scheme  an  impossibility  in  any  case. 

It  was  unitarism  and  not  federalism  which  constituted  the 
dominant  note  throughout  the  revolutionary  area  in  1920. 
Even  in  Germany  and  Austria,  where  the  federal  principle 
ultimately  triumphed,  the  proponents  of  a  unitary  form  of 
government  yielded  ground  grudgingly.  The  first  draft  of 
Germany's  republican  Constitution  failed  to  acknowledge  the 
personality  of  any  of  the  imperial  German  Lander.  Its  author, 
Professor  Preuss,  was  a  strong  believer  in  a  unitary  Germany, 
an  attitude  which  was  shared  by  the  German  Democratic  and 
Social  Democratic  parties.  Both  of  these  groups  felt  that  the 
division  of  Germany  into  Lander  ha.d  been  perpetuated  in  the 
old  regime  in  the  interests  of  the  former  local  dynasties.  Both 
agreed  that  the  Weimar  Assembly  of  1919  ought  to  complete 
the  work  begun  by  the  Frankfort  Assembly  of  1849  ^^^'  by 
ushering  in  a  centralized  form  of  government,  give  concrete 
juristic  expression  to  German  national  unity.  Preuss  and  his 
followers  failed  in  their  purpose  chiefly  because  the  German 
Lander  became  articulate  and  protested  vigorously  against 
their  intended  extinction.  Those  of  South  Germany  objected 
on  cultural  and  religious  grounds.  Most  of  them  feared  the 
dominance  of  the  Prussian  element  in  a  unitary  government 
as  well  as  the  hegemony  of  the  Social  Democratic  party.  The 
smaller  states  feared  that  their  local  administrations  would 
fare  badly  in  a  competition  for  office  in  a  centralized  adminis- 
trative service  with  the  better  trained  servants  of  Prussia. 
Threats  of  secession,  encouraged  in  the  Rhineland  by  France, 
finally  caused  a  reaffirmation  of  the  federal  principle  in  Ger- 
many. The  various  Lander  were  given  special  representation 
in  the  provisional  government,  and  in  the  final  draft  of  the 
Constitution  the  Weimar  Assembly  perpetuated  most  of  the 
former  divisions  of  imperial  Germany  as  Lander  in  a  republi- 
can Reich. 

In  Austria,  too,  federalism  had  no  easy  triumph.  In  the  do- 
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main  of  legislation,  imperial  Austria  had  been  unitary.  The 
provisional  Constitution  of  October,  1918,  continued  this 
system  with  minor  changes.  Unitarism,  moreover,  was  indi- 
cated as  a  proper  policy  for  the  definitive  republican  Consti- 
tution by  the  limited  area  of  the  new  state,  the  racial  and  re- 
ligious homogeneity  of  the  people,  and  the  close  economic 
interdependence  of  the  city  of  Vienna  and  the  surrounding 
country.  The  strong  Social  Democratic  party  also  favoured 
centralism  as  a  principle  of  socialist  doctrine. 

The  victory  of  the  federal  idea  in  Austria  was  due  princi- 
pally to  the  intense  antagonism  of  the  two  great  parties,  the 
Christian  Socialists  and  the  Social  Democrats,  each  of  whom 
was  identified  with  a  distinct  geographic  area  and  a  well- 
defined  social  class.  The  Christian  Socialists  represented  the 
Austrian  peasantry  and  the  petite  bourgeoisie  of  the  Lander, 
elements  strongly  influenced  by  the  church  and  extremely 
conservative  in  politics.  The  Social  Democrats  recruited  their 
following  chiefly  from  the  proletariat  and  the  intellectuals  of 
the  city  of  Vienna  and  its  environs.  Their  program  was  even 
more  socialistic  than  that  of  the  Social  Democrats  in  Germany 
and  the  concentration  of  the  party  within  a  relatively  small 
urban  area  made  it  a  unified,  highly  disciplined  body.  Con- 
flict between  these  t\vo  groups  over  the  form  of  government 
was  inevitable.  The  Christian  Socialists  suspected  the  Social 
Democratic  tendencies  towards  centralism.  They  feared  that 
property  rights  in  the  rural  communities  might  be  jeopard- 
ized by  a  national  administration  under  socialist  auspices  and 
that  local  education  might  become  tainted  with  socialistic  and 
quite  secular  principles.  Accordingly  this  party  adopted  the 
slogan,  "Los  von  Wien."  Some  of  the  rural  Lander  even 
threatened  to  secede  and  one  of  them,  Vorarlberg,  actually 
voted  in  May,  1919,  by  an  overwhelming  majority,  to  unite 
with  Switzerland.  The  Allied  powers  had  to  bring  consider- 
able pressure  to  bear  upon  the  secessionists  in  order  to  pre- 
serve the  area  they  had  left  to  Austria  in  the  peace  treaties, 
and  a  federal  constitution,  granting  extensive  powers  of  local 
self-government,  was  fastened  upon  as  the  only  means  of 
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reconciling  rural  Austria  to  coexistence  with  Vienna  in  a  com- 
mon republic.^ 

Since  the  Austrian  federal  system  was  modelled  upon  the 
German,  there  are  few  differences.  Both  possess  the  character- 
istics associated  with  federal  regimes  everywhere,  qualified  by 
the  peculiarities  of  Continental  federalism  that  had  been  de- 
veloped in  imperial  Germany  under  the  Bismarckian  Consti- 
tution and  in  Switzerland.  There  is  first  of  all  a  division  of 
powers  between  the  local  and  central  organs  of  government 
which  is  clearly  defined  in  each  constitution.  Both  states  have 
seen  fit  to  make  an  enumeration  of  the  powers  belonging  to 
each  jurisdiction,  rather  than  enumerating  the  powers  of  one 
and  attributing  the  remainder  to  the  second,  the  practice  fol- 
lowed in  the  United  States  and  Canada.  The  division  of  pow- 
ers, however,  is  substantively  different  from  that  observed  in 
the  former  states.  Instead  of  allotting  powers,  both  in  their 
legislative  and  administrative  aspects,  to  the  one  or  the  other 
jurisdiction,  there  is  a  tendency  to  concentrate  legislative 
power  in  the  central  agency  of  government  and  to  place  most 
of  the  administrative  burdens  upon  the  local  areas.  Thus  in 
Germany  the  central  government  is  expected  to  administer 
with  its  own  agencies  only  a  few  subjects,  such  as  conduct  of 
foreign  affairs,  the  customs,  the  postal,  telephonic,  telegraphic 
and  transit  services  and  the  defence  services."  National  legis- 
lation touching  other  subjects  is  to  be  enforced  by  the  au- 
thorities of  the  Lander  unless  such  legislation  expressly 
provides  otherwise.^ 

In  Austria,  a  long  list  of  public  powers,  involving  such 
matters  as  citizenship,  the  collection  of  vital  statistics,  the 
regulation  of  professional  association,  housing,  criminal  law, 
and  the  procedure  relating  to  administrative  courts,  are  ex- 
pressly reserved  to  the  legislative  power  of  the  central  govern- 
ment and  to  the  administrative  agencies  of  the  local. ^ 

The  legislative  power  which  falls  to  the  local  areas  of  gov- 

^  Cf.  Josef  Redlich,  "The  Problem  of  the  Austrian  Republic,"  Quarterly  Review, 
CCXXXIV  (1920),  211. 

^  Constitution,  Art.  6.  '  Ibid.,  Art.  14.  ^  Constitution,  Art.  11. 
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ernment  is  usually  so  circumscribed  by  prior  rights  in  the  cen- 
tral government  as  to  be  virtually  non-existent.  In  Germany 
there  are  a  large  number  of  subjects  which  may  be  acted  upon 
by  the  legislatures  of  both  the  national  and  local  governments. 
These  include  civil  and  criminal  law,  judicial  procedure,  so- 
cialization of  national  resources,  poor  relief,  public  health, 
war  veteran  relief,  labour  legislation,  commercial  and  indus- 
trial regulations  and  the  regulation  of  transportation.^  But  in 
this  concurrent  field  the  Land  must  always  give  way  to  the 
government  of  the  Reich  whenever  the  latter  chooses  to  assert 
its  will.^°  Upon  such  subjects  as  social  welfare  legislation  and 
legislation  to  secure  the  public  peace,  nominally  local  legis- 
lative power,  the  Reich  government  may,  when  necessary, 
issue  uniform  regulations  to  which  local  legislation  must  con- 
form.^^  Finally,  in  the  case  of  local  legislation  relating  to  the 
powers  of  religious  bodies,  education,  land  tenure  and  the  dis- 
position of  the  dead,  the  central  legislature  may  prescribe 
standards  or  "  fundamental  principles  "  to  which  the  detailed 
legislation  of  the  Lander  must  conform.^-  Legislation  which 
contains  these  "  fundamental  principles  "  is  known  as  norma- 
tive legislation.  Practically  the  only  subjects  which  remain 
wholly  within  the  legislative  and  administrative  jurisdiction 
of  the  Lander  are  local  government,  agriculture  and  forestry, 
and  the  fine  arts.  Austria,  like  Germany,  has  provided  for 
national  normative  legislation  on  a  wide  variety  of  subjects. ^^ 
Limitations  on  the  autonomous  revenue  powers  of  the 
member  governments  have  only  stopped  short  of  extinguish- 
ing those  powers  altogether.  In  Germany  the  national  legis- 
lature may  regulate  all  taxes,  the  proceeds  of  which  go  wholly 
or  partly  into  the  national  coffers.  It  may  also  take  over  local 
taxes  and  revenues,  although  in  such  cases  it  is  supposed  to 
consider  the  financial  needs  of  the  local  governments.^*  Fi- 
nally, it  may  exercise  normative  legislative  jurisdiction  in 
order  to  prevent  discriminatory  or  double  taxation  or  preju- 

^  Constitution,  Art.  y.  ^^  Ibid.,  Art.  lo. 

1°  Ibid.,  Art.  12.  "  Constitution,  Art.  12. 

"  Ibid.,  Art.  9.  ^*  Constitution,  Art.  8. 
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dice  to  the  national  revenue  or  to  foreign  trade. ^^  Austria, 
likewise,  permits  the  central  legislature  to  regulate  the  local 
taxing  powers  of  the  Lander  for  the  same  purposes  as  in 
Germany.^^ 

In  both  Germany  and  Austria,  the  respective  central  gov- 
ernments have  not  been  slow  to  take  advantage  of  their 
superior  legislative  powers.  Much  of  the  field  which  the  Wei- 
mar Constitution  regards  as  concurrent,  particularly  that  re- 
lating to  social  welfare  legislation,  has  been  pre-empted  by  the 
legislature  of  the  Reich. ^^  The  national  legislature  both  in 
Berlin  and  Vienna  has  taken  advantage  of  its  special  powers 
over  local  revenue.  A  considerable  number  of  local  taxes  have 
been  appropriated  by  the  central  government  and  the  pro- 
ceeds of  certain  others  have  been  divided  between  local  and 
central  jurisdictions.  In  Germany,  much  of  this  development 
occurred  in  1923.  In  Austria,  it  occurred  still  earlier.^^  Finally, 
in  Austria,  the  decade  has  witnessed  the  evolution  of  still 
other  forms  of  close  collaboration  between  the  central  legis- 
lature and  the  local  administration.  These  have  since  been 
codified  in  the  public  laws  of  the  state  by  the  constitutional 
amendments  of  December,  1929. 

In  general  it  would  appear  that  the  federal  division  of  the 
public  powers  in  these  two  states  conforms  rather  closely  to  a 
distinction  between  powers  of  legislation  and  powers  of  ad- 
ministration. The  former  go  to  the  central  organ,  the  latter, 
to  the  local.  This  kind  of  distribution  is  peculiarly  Conti- 
nental. It  obtained  in  imperial  Germany  and  obtains  at  pres- 
ent in  Switzerland.  Distinct  advantages  are  associated  with  it: 
duplication  of  administrative  machinery  is  avoided  and  the 
people  of  the  locality  are  assured  that  most  of  the  laws  will  be 
administered  by  public  servants  who  come  from  their  midst. 
But  it  ushers  in  a  condition  of  legal  and  political  subordina- 

^^  Ibid.,  Art.  15. 

^*  L.  Adamovich,  Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  pp. 
66-67. 

^^  Cf.  H.  Lindemann,  W.  Zielke,  and  O.  Neuberger,  "Die  Sozialpolitische 
Gesetzgebung  des  Jahres  1927,"  Kijlner  Sozialpolitische  Vierteljahresschrift,  VII  (July, 
1928),  188-204.  1^  Adamovich,  op.  cit.,  pp.  63—64. 
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tion  of  the  local  governments  to  the  central  government 
quite  out  of  harmony  with  the  independent  position  guaran- 
teed the  member  states  of  the  American  federation  by  the 
American  Constitution.  In  contrast  to  their  relation  with  the 
central  government,  which  may  be  called  horizontal,  this 
aspect  of  Continental  federalism  introduces  a  vertical  rela- 
tionship between  central  and  local  governments  which  differs 
from  the  relationship  between  Paris  and  the  departments  in 
centralized  France  only  in  degree. 

It  is  this  verticalism  in  the  federal  distribution  of  powers 
which  is  immediately  responsible  for  a  second  peculiarity  of 
Continental  federalism,  the  extraordinary  degree  of  control 
exercised  by  the  central  administration  over  the  local.  Since 
the  agents  of  local  government  discharge  federal  duties,  it  is 
logical  that  these  should  come  under  national  supervision.  In 
Germany,  this  control  takes  several  forms.  In  the  first  place, 
the  central  government  may  issue  general  directions  for  the 
guidance  of  local  officials  in  their  application  of  national  law. 
Secondly,  the  Berlin  government  may  send  federal  commis- 
sioners to  the  cabinets  of  the  Land  and,  with  the  latter's  per- 
mission, to  subordinate  local  authorities,  in  order  to  supervise 
the  application  of  national  law.  If  the  local  officials  do  not 
remedy  deficiencies  or  mistakes  when  requested  to  do  so,  an 
appeal  may  be  taken  by  the  central  authorities  to  the  Staats- 
gerichtshof,  or  federal  court,  of  the  Reich.  The  government 
of  the  Reich  may  also  supervise  local  officials  in  the  execution 
of  purely  local  laws  if  these  are  potentially  subject  to  change 
by  the  central  legislature.^'' 

The  Austrian  Constitution,  as  originally  adopted,  did  not 
comprehend  such  a  degree  of  administrative  supervision  by 
central  authorities.  Recent  amendments,  however,  tend  to 
bring  it  into  closer  agreement  with  the  Constitution  of  the 
Reich  in  this  respect.  Central  supervision  of  the  local  police, 
in  particular,  has  been  reinforced. -° 

Both  states  exhibit  still  other  means  of  central  control  of  a 

^'  Constitution,  Art.  15. 

2"  Cf.  Hans  Kelsen,  "Die  Verfassung  Osterreichs,"  Jahrbuch  des  qffentlichen 
Rechts,  XVIII  (1930),  131-132. 
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more  orthodox  character.  In  each  of  them  it  has  already  been 
noted  that  there  is  a  court  to  settle  disputes  over  the  divi- 
sion of  powers  between  the  central  and  local  jurisdictions. 
The  authority  of  the  Austrian  court  extends  to  alleged  eva- 
sions of  the  constitutional  distribution  of  authority  by  either 
the  local  or  central  government;  the  authority  of  the  German 
court,  however,  is  limited  to  allegations  of  local  usurpation  of 
national  power.^^  Under  Article  48  of  the  Constitution,  the 
government  of  the  Reich  also  possesses  the  imposing  power 
of  Reichsexecution  which  sanctions  the  use  of  military  force 
to  compel  a  Land  to  meet  obligations  arising  out  of  the  fed- 
eral Constitution  or  laws.  This  is  the  ultimate  sanction  for 
both  the  special  administrative  and  judicial  forms  of  central 
control  just  described.  It  was  this  authority  which  President 
von  Hindenburg  and  the  Chancellor  of  the  Reich  resorted  to 
in  July,  1932,  in  order  to  take  control  of  the  Prussian  adminis- 
tration.^^  They  resorted  to  it  again  in  February,  1933,  when 
they  decreed  the  dissolution  of  the  Prussian  diet.-^ 

Another  principle  of  federalism  which  finds  expression  in 
both  the  German  and  Austrian  systems  is  that  of  the  terri- 
torial integrity  of  the  constituent  Lander.  In  Austria's  Con- 
stitution, this  principle  is  well  developed;  in  Germany's,  it 
secures  only  imperfect  expression.  The  former  instrument 
declares  explicitly  that  any  change  in  the  boundaries  of  the 
federation  may  be  made  only  by  concurrent  constitutional 
laws  of  the  central  legislature  and  of  the  Land  or  Lander  af- 
fected. Changes  resulting  from  international  treaties  are  ex- 
cepted.-* The  German  Constitution  qualifies  the  principle  of 
territorial  integrity  by  the  statement  that  the  division  of  the 
Reich  into  Lander  shall  promote  the  maximum  cultural  and 
economic  development  of  the  German  people.  Carrying  out 
the  implications  of  this  statement.  Article  18  authorizes  the 
national  legislature  to  alter  local  boundaries  and  even  to 
create  new  Lander  out  of  portions  of  those  in  existence  by  a 
procedure  akin  to  that  used  in  amending  the  Constitution. 
If  the  Lander  immediately  concerned  consent  to  an  alteration, 

21  See  pp.  26-28.  23  jhid^^  Feb.  7,  1933. 

22  J{ew  York  Times,  July  24,  1932.  24  Art.  3. 
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it  may  be  accomplished  by  an  ordinary  national  statute.  But  an 
ordinary  national  statute  also  suffices  to  effect  changes,  despite 
official  opposition  of  the  Lander  concerned,  when  the  changes 
are  sanctioned  by  the  inhabitants  of  the  area  or  areas  actually 
affected,  provided  that  the  Reichstag  is  satisfied  the  change 
would  be  in  the  national  interest.  The  will  of  the  inhabitants 
is  to  be  ascertained  by  a  plebiscite  which  may  be  held  only  in 
case  a  third  of  the  registered  electors  in  the  area  petition  for  it. 
A  favourable  decision  on  the  plebiscite  requires  the  concur- 
rence of  at  least  three-fifths  of  all  the  valid  votes  in  a  poll 
attended  by  at  least  a  majority  of  the  qualified  voters. 

These  qualifications  of  the  ordinary  guarantee  of  territorial 
integrity  in  Germany  constitute  what  is  known  as  the  prin- 
ciple of  the  "  mobility  of  frontiers."  This  principle  represents 
a  portion  of  the  compromise  between  the  unitarists  and  the 
federalists  in  the  Weimar  Assembly.  Chiefly  it  was  intended 
to  introduce,  in  the  future.  Lander  more  nearly  uniform  in 
size.  It  was  hoped  that  Prussia,  especially,  might  eventually 
be  dismembered  and  three  or  four  Lander,  not  much  larger 
than  those  of  South  Germany,  take  Prussia's  place  in  the 
federation. 

The  remaining  orthodox  characteristic  of  federalism  ex- 
hibited by  these  two  central  European  states  is  the  special 
representation  accorded  the  federated  Lander  in  a  second 
chamber  of  the  central  legislature.  The  American  and  Swiss 
principle  of  equal  representation  has  not  been  applied.  In 
Austria,  the  Land  with  the  largest  number  of  inhabitants 
sends  twelve  representatives;  every  other  Land  sends  a  num- 
ber equal  to  the  ratio  which  its  population  bears  to  that  of  the 
Land  sending  twelve.  Every  Land,  however,  is  entitled  to  at 
least  three  representatives.  At  present  Vienna  has  twelve; 
Lower  Austria,  ten;  Styria,  seven;  and  Upper  Austria,  six. 
The  remaining  five  Lander,  Burgenland,  Vorarlberg,  Tyrol, 
Carinthia  and  Salzburg,  each  have  three  representatives.  The 
total  membership  of  the  Austrian  second  chamber,  or  Bund- 
esrat,  is  thus  fifty. -^ 

25  Cf.  Statistisches  Handbuch  fiir  die  Republik  Osterreich  (1927),  p.  192. 


FEDERALISM  47 

In  the  German  second  chamber,  or  Reichsrat,  the  voting 
power  of  the  constituent  Lander  is  based  upon  the  formula  of 
one  vote  for  every  700,000  inhabitants  or  fraction  thereof  not 
exceeding  one-half.  Every  Land,  no  matter  what  its  popula- 
tion, is  entitled  to  at  least  one  vote.  In  order  to  prevent  Prus- 
sia's dominance  of  the  chamber,  there  is  a  further  provision 
in  the  Constitution  which  prevents  any  Land  from  having 
more  than  two-fifths  of  the  votes.  Each  Land  may  send  as 
many  delegates  to  the  Reichsrat  as  it  has  votes.  This  formula 
of  representation  was  adopted  by  a  constitutional  amendment 
passed  March  24,  1921.  Originally,  every  Land  was  entitled 
to  one  vote  for  each  million  of  its  inhabitants  and  an  addi- 
tional vote  for  any  fraction  of  a  million  in  excess  of  the  total 
population  of  the  smallest  Land.  Difficulties  in  the  applica- 
tion of  this  formula  led  to  the  change. ^^  After  the  census  of 
June,  1925,  Prussia  was  given  twenty-seven  votes  in  the 
Reichsrat;  Bavaria,  eleven;  Saxony,  seven;  Wiirttemberg, 
four;  and  Baden,  three.  Three  other  Lander,  Thuringia, 
Hesse  and  Hamburg,  were  given  two  votes  each  and  ten  others, 
Mecklenburg-Schwerin,  Oldenburg,  Brunswick,  Anhalt, 
Bremen,  Lippe,  Liibeck,  Mecklenburg-Strelitz,  Waldeck  and 
Schaumburg-Lippe,  were  given  a  single  vote  apiece.  The  total 
number  of  votes  represented  in  the  Reichsrat  in  1925  was  thus 
sixty-eight.^^  Since  1929  the  total  votes  appear  to  have  been 
reduced  to  sixty-seven  because  of  Waldeck's  union  with 
Prussia. 

In  neither  the  Bundesrat  nor  the  Reichsrat  are  the  mem- 
bers elected  by  the  people.  The  diets  of  the  Lander  perform 
the  electoral  function  in  Austria,  the  practice  being  identical 
to  that  which  obtained  in  the  case  of  senatorial  elections  in 
the  United  States  before  the  enactment  of  the  seventeenth 
amendment  to  the  federal  Constitution.  Delegates  to  the 
Reichsrat  are  appointed  by  the  cabinets  of  the  various  Ger- 
man Lander  with  the  exception  of  one-half  of  those  coming 

^*  H.  Oppenheimer,  The  Constitution  of  the  German  Republic  (London,  1923),  pp. 
119— 120. 

^^  For  statistics,  see  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Wiemarer  Ver- 
fassung,"  Jahrbuch  des  offentlichen  Rechts,  XVII  (1929),  109. 
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from  Prussia,  which  are  distributed  among  the  various  Prus- 
sian provinces,  appointment  being  made  by  the  provincial 
legislatures. 

This  distribution  of  half  of  the  Prussian  votes  among  the 
provinces  is  closely  related  in  purpose  to  the  restriction  of  the 
entire  Prussian  membership  in  the  Reichsrat  to  two-fifths  of 
the  total.  Both  practices  are  designed  to  weaken  that  Land  in 
the  national  councils  and  take  from  her  that  hegemony  which 
she  enjoyed  in  the  imperial  second  chamber,  or  Bundesrat. 
At  least  the  first  of  these  practices  appears  to  have  achieved  its 
objective,  for  the  delegates  from  some  of  the  Prussian  prov- 
inces are  often  opposed  to  the  policies  of  the  delegation  sent 
by  the  Prussian  cabinet. 

It  would  appear  from  this  resume  of  their  principal  fea- 
tures that  both  Austrian  and  German  systems  contain  the 
formal  elements  of  a  federal  structure.  Nevertheless,  it  is  also 
apparent  that  most  of  these  formal  elements  have  been  so 
seriously  modified  that  often  they  cease  to  resemble  Swiss  or 
American  precedent.  The  serious  inroads  which  have  been 
made  by  the  central  government  upon  the  legislative  com- 
petence usually  assigned  the  local  jurisdictions,  and  the  use 
of  the  latter  to  administer  national  law,  has  produced  a  rela- 
tionship between  the  centre  and  the  parts  not  unlike  that 
existing  in  a  unitary  regime.  This  conclusion  is  reinforced 
by  the  unusual  powers  of  administrative  and  judicial  control 
which  the  central  authorities  exercise  over  local  legislatures 
and  officials.  Moreover,  the  German  principle  of  the  "  mo- 
bility of  frontiers  "  is  a  standing  threat  to  the  territorial  in- 
tegrity of  the  constituent  members  of  the  federation  and  the 
unequal  representation  of  the  local  areas  in  the  national  sec- 
ond chamber  is  not  consistent  with  the  political  dignity  and 
individuality  usually  associated  with  the  constituent  elements 
of  a  more  orthodox  federalism. 

But  none  of  these  qualifications  of  orthodox  federalism  is 
as  serious  as  the  one  implied  in  the  institution  known  as 
Kompetenz-Kompetenz.  Briefly,  this  means  that  since  the  na- 
tional legislature  controls  the  process  of  constitutional  amend- 


FEDERALISM  49 

ment,  it  may  legally  change  the  federal  distribution  of  po^vers 
at  will  and  even  annihilate  the  competence  of  the  federated 
governments.-^  The  only  voice  the  Lander  have  in  the  matter 
is  their  vote  in  the  second  chamber,  the  Reichsrat,  and  that  is 
often  of  no  avail  against  a  determined  majority  in  the  lower 
house. 

In  view  of  these  modifications  of  orthodox  federalism,  it  is 
no  wonder  that  jurists,  in  Germany  especially,  question 
whether  that  state  is  truly  federal.  Some  of  them  regard  the 
Lander  as  mere  administrative  areas  of  a  centralized  Reich. ^^ 
Others  consider  the  principle  of  "  mobility  of  frontiers  "  so 
serious  a  threat  to  the  territorial  integrity  of  the  Lander  as 
to  deny  them  the  dignity  of  members  of  a  federation.^"  The 
prevailing  opinion  among  them  appears  to  be  that  Germany, 
since  1919,  has  ceased  to  be  a  federal  state  and  has  become 
instead  a  decentralized  unitary  state."  Austria,  too,  has  been 
declared  lacking  in  truly  federal  attributes  by  several  promi- 
nent jurists. ^^ 

The  implications  of  this  juristic  weakness  of  post-war  fed- 
eralism in  Germany  have  not  always  been  confirmed  in  prac- 
tice. The  South  German  Lander,  the  most  emphatic  protago- 
nists of  local  autonomy  in  the  Weimar  Assembly,  have  not 
lost  their  particularism.  Throughout  the  past  thirteen  years, 
Bavaria,  Baden  and  Wiirttemberg  have  staunchly  insisted 
upon  their  federal  privileges  and  have  looked  askance  at  every 
manifestation  of  a  movement  to  centralize  administrative  and 
legislative  power.  On  more  than  one  occasion,  these  South 
German  Lander  have  resorted  to  the  federal  courts  to  defend 
their  local  privileges  against  usurpation  by  the  central  gov- 

^^  Cf.  Adamovich,  op.  cit.,  p.  73;  Johannes  Mattern,  The  Constitutional  Juris- 
prudence of  the  German  National  Republic  (Baltimore,  1928),  p.  198. 

^'  E.  Jakobi,  Einheitsstaat  oder  Bundesstaat  (Leipzig,  1919),  p.  17. 

^°  H.  Kantorowicz,  "The  New  German  Constitution  in  Theory  and  Practice," 
Economica,  VII  (1927),  46. 

^^  For  a  thorough  discussion  of  the  whole  subject,  see  R.  Emerson,  State  and 
Sovereignty  in  Modern  Germany  (London,  1928). 

^2  Adamovich,  op.  cit.,  p.  50;  also  R.  Trazit,  La  Constitution d^Autriche  (Toulouse, 
1925).  P-  236. 
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ernment.  In  Bavaria,  the  Bavarian  Peoples  party,  until  re- 
cently the  strongest  party  in  that  Land,  has  always  considered 
the  preservation  of  Bavarian  autonomy  the  kernel  of  its  politi- 
cal program.  Differences  in  religious  faiths  between  Bavaria 
and  North  Germany,  historic  traditions,  local  pride  and  the 
natural  desire  of  the  local  bureaucracy  to  maintain  itself  have 
all  contributed  to  strengthen  this  policy. 

As  an  indication  of  the  vigour  of  post-war  particularism  in 
Germany  one  observer  has  recently  called  attention  to  the 
survival  of  many  of  the  quasi-international  practices  which 
were  characteristic  of  the  mutual  relations  of  the  Lander 
and  of  their  relations  with  the  central  government  during  the 
imperial  period.  Local  contingents  have  been  continued  in 
the  national  army,  the  Reichswehr.  The  Lander  have  con- 
tinued to  send  diplomatic  missions  to  each  other  as  they  did 
before  1919.  At  least  one  Land,  Bavaria,  has  received  a  foreign 
diplomatic  mission;  and  quasi-international  treaties  have 
been  resorted  to,  just  as  they  were  during  the  imperial  period, 
for  the  settlement  of  constitutional  issues  between  central  and 
local  governments.  It  was  by  means  of  such  a  treaty  that  the 
government  of  the  Reich  recently  took  over  the  German  rail- 
ways. Survivals  such  as  these  would  indicate  clearly  enough 
that  some  of  the  Lander  have  continued  to  regard  themselves 
as  quasi-sovereign  states.^^ 

It  must  nevertheless  be  admitted  that  the  centralizing  cur- 
rent has  been  running  quite  strongly  in  Germany  since 
1919.  Bismarck  would  hardly  recognize  the  federal  admin- 
istration he  created  in  the  hierarchy  of  federal  offices  and  in 
the  expanded  range  of  federal  activities  which  have  come 
into  being  under  the  republic.  Increasing  paternalism,  espe- 
cially in  the  field  of  labour  legislation,^*  has  been  an  im- 

^^  Cf.  W.  Becker,  "Foederalistische  Tendenzen  im  deutschen  Staatsleben  seit 
dem  Umsturze  der  Bismarckischen  Verfassung,"  Abhandlungen  aus  dem  Staats-  und 
Verwaltungs-recht,  XL  (1928),  82—83,  116,  119.  For  another  example,  see  descrip- 
tion of  the  settlement  of  difficulties  between  the  Reich  and  Bavaria  on  the  occasion 
when  the  latter  refused  to  enforce  the  national  law  for  the  protection  of  the  republic 
enacted  after  Herr  Erzberger's  assassination,  ibid.,  pp.  90—91. 

3'*  See  M.  R.  Carroll,  Unemployment  Insurance  in  Germany  (Washington,  1 930) ,  p.  60. 
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portant  cause  of  this  expansion.  Another  cause  is  to  be  found 
in  the  international  responsibiHties  of  a  financial  character 
which  the  government  of  the  Reich  assumed  in  the  peace 
treaties.  The  discharge  of  these  responsibilities  has  inevitably 
caused  administrative  authority  to  gravitate  towards  the  cen- 
tral government  and  this  in  turn  has  added  machinery  to  the 
central  administrative  services. ^^  Finally,  the  inefficiency  of  the 
territorial  bureaucracies,  made  the  more  glaring  by  contrast 
with  the  abler  administrators  of  the  Reich,  has  contributed  its 
justification  for  the  assumption  of  power  and  control  by 
Berlin. ^^ 

One  phase  of  the  centripetal  movement  in  Germany  has 
been  manifested  by  a  reduction  of  the  number  of  the  Lander 
since  the  overthrow  of  the  monarchy.  Some  of  the  imperial 
Lander  had  already  been  extinguished  before  the  republican 
constitution  was  adopted.  In  April,  1919,  Reuss-Greiz  and 
Reuss-Schleiz  united  to  form  the  single  political  community 
of  Reuss.  A  year  later,  this  transition  Land  combined  with 
the  Lander  of  Saxe- Weimar-Eisenach,  Saxe-Altenburg,  Saxe- 
Meiningen,  Saxe-Gotha,  Schwarzburg-Sondershausen  and 
Schwarzburg-Rudolstadt  to  form  the  new  Land  of  Thuringia. 
At  the  same  time,  Coburg,  which  had  been  united  with  Saxe- 
Gotha,  dissolved  this  union  and  joined  Bavaria.  By  1920, 
therefore,  the  twenty-five  Lander  of  the  imperial  Reich  had 
been  reduced  to  eighteen. 

After  these  early  consolidations,  the  territorial  changes 
among  the  Lander  were  comparatively  few.  Article  18  of  the 
Constitution  of  the  Reich,  with  its  principle  of  the  "  mobility 
of  frontiers,"  was  invoked  occasionally  to  rearticulate  the 
boundaries  of  the  Lander.  Perhaps  the  most  important  of 
these  rearticulations  occurred  in  1928  when  Saxony  and  Thu- 
ringia destroyed  various  enclaves  on  either  side  of  their  com- 
mon boundary  by  an  exchange  of  territory. ^^  The  only  con- 

^^  Cf.  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahr- 
buch  des  qffentlichen  Rechts,  XVII  (1929),  19-20  and  XIII  (1925),  39-40. 
36  Ibid.,  XIII  (1925),  19. 
"  Ibid.,  XVII  (1929),  47. 
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solidation  of  Lander  subsequent  to  1920  occurred  in  April, 
1929,  when  the  Land  of  Waldeck  decided  to  give  up  its  iden- 
tity and  merge  with  Prussia.  Its  action  reduced  the  number 
of  Lander  in  the  republican  Reich  to  seventeen. 

Significantly  enough,  the  major  territorial  changes  have 
thus  tended  towards  the  reduction  of  the  number  of  the 
Lander  and  the  augmentation  of  the  territory  of  those  which 
survived.  The  hope  that  Article  18  might  increase  the  number 
of  the  Lander  through  the  disruption  of  Prussia  has  appar- 
ently been  a  vain  one.  Only  one  genuine  effort  in  this  direc- 
tion has  been  attempted  since  the  republican  constitution 
went  into  effect.  This  occurred  in  1924  when  the  Hanoverian 
party  introduced  a  plebiscite  to  detach  the  province  of  Han- 
over from  Prussia  and  make  it  a  separate  Land  of  the  Reich. 
The  plebiscite  was  defeated  by  a  vote  of  more  than  four  to 
one.^®  It  may  be  added  that  in  November,  1920,  the  Reichstag, 
with  the  sanction  of  the  Prussian  government,  authorized  the 
people  of  German  Upper  Silesia  to  determine  whether  or  not 
they  wished  to  separate  from  Prussia  and  organize  a  separate 
Land.  The  plebiscite,  held  in  1922,  was  overwhelmingly  in 
favour  of  the  retention  of  Prussian  jurisdiction.^^  Prussia  re- 
mains, therefore,  as  the  peace  treaties  left  her  with  the  addi- 
tional territory  which  came  to  her  through  her  absorption  of 
Waldeck. 

The  consolidation  of  some  of  the  Lander  did  not  affect  the 
constitutional  relations  between  the  central  government  and 
those  which  remained.  In  1928,  however,  serious  proposals 
were  made  to  destroy  the  personality  of  the  Lander  altogether 
and  to  merge  their  existing  administrative  services  with  those 
of  the  Reich.  The  proposals  were  broached  at  a  conference  of 
delegates  of  the  Lander  held  in  Berlin  in  that  year.  To  put 
these  proposals  into  effect  it  was  urged  that  the  diets  of  the 
several  Lander  be  discontinued,  that  the  administration  of 

^®  For  the  results  of  the  plebiscite,  see  R.  Thoma,  "The  Referendum  in  Ger- 
many," Journal  of  the  Society  of  Comparative  Legislation  and  International  Law,  3rd 
Series,  X,  pt.  i  (1928),  61—62. 

3^  Mattern,  op.  cit.,  pp.  186-187. 
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Prussia  be  consolidated  with  that  of  the  Reich,  and  that  the  ad- 
ministrative areas  represented  by  the  remaining  Lander  be  re- 
placed by  new  administrative  areas  organized  by  the  central 
government.  Social  Democratic  spokesmen  o£  the  Prussian 
cabinet,  at  the  time  a  coalition  of  the  Weimar  parties,  came 
forward  with  a  concrete  transitional  proposal  that  Prussia 
unite  with  the  Reich  immediately  and  that  the  other  impor- 
tant Lander,  Bavaria,  Saxony,  Wiirttemberg  and  Baden,  give 
up  their  identity  subsequently.  Apparently  not  only  Prussian 
socialists,  but  also  big  business,  favoured  this  program,  so 
closely  akin  to  that  which  Professor  Preuss  had  advocated  be- 
fore the  Weimar  Assembly.  The  business  elements  felt  that 
if  the  duplication  of  the  governmental  organs,  resulting  from 
a  federal  system,  were  eliminated,  the  cost  of  government 
could  be  reduced  and  taxes  lowered. *'' 

At  the  time  the  proposals  were  made  they  were  strenuously 
opposed  by  South  Germany.  Bavaria,  pursuing  her  historic 
policy,  insisted  upon  the  territorial  and  political  inviolability 
of  the  federated  Lander  and  her  position  was  expressly  or 
tacitly  supported  by  her  South  German  neighbours.*^  Never- 
theless, within  less  than  four  years,  part  of  this  program  of  the 
Berlin  conference  appeared  to  have  been  realized,  to  the  dis- 
comfiture of  those  very  socialist  elements  which  had  first  pro- 
posed it.  In  the  summer  of  1932,  when  the  Nationalists  came 
into  power  in  the  cabinet  of  the  Reich,  they  demanded  con- 
trol of  Prussia,  still  in  the  hands  of  the  Weimar  parties.  On 
the  plea  that  the  Prussian  government  could  not  maintain 
order  and  that  the  parties  in  its  diet  were  deadlocked,  Presi- 
dent von  Hindenburg  signed  a  decree  appointing  the  Chan- 
cellor of  the  Reich,  Lieutenant  Colonel  von  Papen,  federal 
commissioner  for  Prussia  with  power  to  control  its  entire 
administration.  It  has  already  been  pointed  out  that  authority 
for  this  step  was  derived  from  a  clause  of  Article  48  of  the 
Reich's  Constitution.*-  At  the  time  it  was  taken.  Chancellor 

'"'  See  Becker,  op.cit.,p.  187;  for  a  resume  of  the  deliberations  of  this  conference 
see  Annual  Register  for  1928,  pp.  149—150. 

*^  Mew  York  Times,  Nov.  20,  1929.  *^  See  p.  45. 
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von  Papen  gave  every  assurance  to  the  South  German  Lander 
that  it  did  not  portend  a  general  absorption  of  the  Lander  by 
the  Reich  or  even  national  assimilation  of  the  administration 
of  Prussia.  His  appointment,  he  insisted,  was  merely  a  tem- 
porary expedient  necessitated  by  the  peculiar  conditions  in 
Prussia  and  would  be  revoked  in  order  to  make  way  for  a 
constitutional  regime  as  soon  as  conditions  warranted.*^ 

Despite  these  assurances,  no  change  has  yet  taken  place. 
On  the  contrary,  with  the  advent  of  the  National  Socialist  and 
Nationalist  coalition  cabinet  with  Herr  Hitler  as  Chancellor, 
the  central  government's  grip  on  Prussia  was  tightened. 
Colonel  von  Papen  was  appointed  vice-Chancellor  for  the 
Reich  in  this  administration  and  federal  commissioner  for 
Prussia  and  Captain  Hermann  Goering,  one  of  the  Hitler 
lieutenants  and  minister  without  portfolio  in  the  Reich  cabi- 
net, was  named  deputy  federal  commissioner.  These  two  then 
began  a  purge  of  the  Prussian  civil  service  with  a  view  towards 
entrenching  the  coalition  parties  more  firmly  in  the  Land.^'^ 
Their  control  of  the  government  was  not  relaxed  even  after 
the  elections  to  the  Prussian  diet  on  March  5th  in  which  the 
Nationalists  and  National  Socialists  secured  an  absolute  ma- 
jority of  the  deputies.  The  prophecy  may  be  hazarded  that 
when  a  Prussian  cabinet  is  finally  appointed  from  this  diet 
majority,  its  leaders  will  have  an  official  as  well  as  a  partisan 
connection  with  the  cabinet  of  the  Reich.  There  can  be  little 
doubt  that  if  this  allegedly  temporary  central  control  of  Prus- 
sia is  not  the  first  step  in  merging  that  Land  with  the  Reich, 
it  represents  at  least  the  restoration  of  a  formal  connection 
between  the  federal  and  Prussian  administrations  as  intimate 
as  that  which  existed  during  the  imperial  period  when  the 
German  Emperor  was  also  Prussian  King. 

That  the  more  serious  alternative  of  complete  absorption 
is  the  one  really  contemplated  might  reasonably  be  the  opin- 
ion of  those  who  survey  what  has  happened  to  the  govern- 
ments of  the  remaining  Lander  under  the  Hitler  regime. 
In  the  early  part  of  March,  1933,  federal  commissioners,  in- 

*^  J^ew  York  Times,  July  24,  1932.  '•'•  Ibid.,  Feb.  14,  1933. 
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structed  to  take  over  the  local  police  power,  were  despatched 
to  Wiirttemberg,  Saxony,  Hesse,  Baden,  Schaumburg-Lippe, 
Bremen  and  Bavaria.  All  the  other  Lander  would  have  suf- 
fered the  same  fate  had  it  not  been  that  in  each  of  them,  the 
National  Socialist  party  alone,  or  in  conjunction  with  the 
Nationalists,  had  already  come  to  power  through  a  parlia- 
mentary majority  in  the  local  diet.  The  central  government 
found  its  alleged  authority  for  appointing  the  commissioners 
in  a  recent  presidential  emergency  decree  to  safeguard  peace 
and  order  in  the  Reich. *^ 

The  intervention  in  Bavaria  will  serve  as  an  illustration  of 
all  the  others.  It  took  place  later  than  most  of  the  others  and 
was  attended  by  rather  dramatic  circumstances.  Only  a  few 
days  before  it  occurred,  the  Bavarian  premier,  Herr  Heinrich 
Held,  leader  of  the  Bavarian  Peoples  party,  had  threatened 
the  arrest  of  a  federal  commissioner  at  the  frontier.*^  Appar- 
ently he  had  also  given  encouragement  to  the  rumours  that 
Bavaria  would  restore  the  Wittelsbachs  if  the  Berlin  govern- 
ment persisted  in  its  policy  of  intervention.  Prior  to  the  elec- 
tion to  the  Reichstag  on  March  5th,  Herr  Hitler's  government 
had  proceeded  with  caution  in  applying  that  policy  to  Bava- 
ria, being  uncertain  of  the  strength  of  the  national  coalition 
parties  in  that  area.  But  as  soon  as  the  Bavarian  poll  in  the 
election  had  been  announced,  indicating  that  the  Bavarian 
Catholic  parties,  including  the  Peoples  party,  had  run  behind 
the  National  Socialists,  the  central  government  hesitated  no 
longer.  It  appointed  General  Franz  von  Epp  commissioner 
and  he  flew  to  Munich  to  assume  power  the  same  day.*''  As  in 
the  case  of  the  other  Lander  which  had  suffered  federal  in- 
tervention, the  central  government  alleged  that  the  Bavarian 
government  had  failed  to  keep  the  peace  in  accordance  with 
the  presidential  decrees.  This  excuse  had  an  especially  hollow 
sound  as  far  as  Bavaria  was  concerned  because,  for  the  pre- 
ceding year,  it  had  had  a  better  record  for  keeping  public 
order  than  perhaps  any  other  portion  of  the  Reich.  The  real 
reason  for  this  intervention  was  the  same  which  had  brought 

••^  Ibid.,  Mar.  10,  1933.       "**  Ibid.,  Feb.  9,  1933.       *''  Ibid.,  Mar.  10,  1933. 
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about  all  the  others,  viz.,  the  desire  on  the  part  of  the  central 
government  to  bring  the  local  government  under  the  domi- 
nance of  the  national  coalition  parties  and  replace  the  holders 
of  key  positions  in  the  local  civil  service  with  Nationalist  or 
National  Socialist  partisans. 

At  present,  therefore,  it  is  apparent  that  even  the  limited 
federalism  of  the  German  Constitution  is  but  a  juristic  shell. 
For  the  time  being  the  Lander  nominally  retain  their  terri- 
torial boundaries  and  their  local  legislative  and  administra- 
tive authority;  but  the  direction  of  affairs  in  all  the  important 
ones  has  been  taken  over  by  representatives  of  the  govern- 
ment of  the  Reich.  It  is  probable  that  when  the  cabinets  of 
these  Lander  are  reconstituted  according  to  the  wishes  of  the 
parties  now  ruling  Berlin,  these  representatives  will  be  with- 
drawn. In  such  a  case,  however,  it  is  fairly  certain  that  au- 
tonomous exercise  of  discretionary  power  by  the  Lander  will 
be  effectively  proscribed.  Formally  or  informally,  each  of 
them  will  be  under  the  thumb  of  the  administration  at  Berlin 
and  the  latent  particularism  of  even  South  Germany  will  not 
be  allowed  to  stand  in  the  way  of  the  desire  of  the  Hitler  forces 
to  control  Germany  nationally  and  locally. 

The  federal  structure  in  Austria  is  probably  somewhat 
stronger  than  in  Germany  at  present  although  its  political 
foundations  have  also  been  seriously  weakened.  Elsewhere  in 
this  chapter  it  has  been  explained  that  the  federal  system  was 
adopted  in  Austria  chiefly  to  satisfy  the  demands  of  the  rural 
Lander  who  feared  a  unitary  government  which  might  be 
dominated  by  Vienna  and  the  Social  Democrats.  No  sooner 
had  the  federal  Constitution  gone  into  effect,  in  October, 
1920,  than  the  Christian  Socialist  party,  which  represented  the 
rural  areas,  found  itself  with  the  largest  group  of  deputies  in 
the  Nationalrat,  able  to  command  a  majority  with  the  other 
major  bourgeois  party,  the  Pan-German.  The  Social  Demo- 
crats, who  had  formed  coalition  cabinets  with  the  Christian 
Socialists  during  the  period  of  the  Constituent  Assembly,  be- 
came the  parliamentary  opposition  and  have  continued  that 
role  since. 
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In  control  of  the  central  government,  rural  Austria  has  lost 
much  of  its  enthusiasm  for  federalism.  It  has,  in  fact,  become 
reconciled  to  a  policy  of  augmenting  the  central  powers  at 
the  expense  of  the  Lander.  This  policy  became  apparent 
especially  after  the  League  of  Nations  had  secured  a  recon- 
struction loan  for  Austria  in  1922.  In  order  to  guarantee  serv- 
ice on  this  loan  and  obtain  the  maximum  benefit  from  it, 
Mgr.  Seipel,  the  Chancellor,  and  his  followers  among  the 
Christian  Socialists,  found  it  necessary  to  make  such  constitu- 
tional changes  as  would  insure  more  rigid  central  control 
over  local  expenditures.  The  Christian  Socialist  party  was  also 
chiefly  responsible  for  the  constitutional  amendments  of  De- 
cember, 1 929,  some  of  which  still  further  enhanced  the  powers 
of  the  central  government.''^ 

Meanwhile,  the  Social  Democrats,  strongly  entrenched  in 
Vienna  and  environs,  have  used  their  federal  autonomy  to 
build  up  what  amounts  to  a  state  within  a  state,  quite  social- 
istic in  character.  They  control  the  city's  finances,  the  public 
services  and  the  co-operatives.  They  have  considerable  con- 
trol over  local  police  and  have  even  developed  a  party  militia 
with  which,  on  occasion,  they  have  done  battle  with  the  mili- 
tary forces  of  their  partisan  opponents.  In  the  course  of  events 
they  have  become  persuaded  that  the  city  offers  them  the 
only  immediate  opportunity  for  power  and  they  have  con- 
sequently gravitated  into  the  position  of  defenders  of  a  sys- 
tem which  guarantees  the  city  autonomy.*'' 

Whether  they  will  be  permitted  to  continue  to  enjoy  this 
autonomy  is  something  of  a  question  at  present.  The  recent 
declaration  of  a  dictatorship  by  the  federal  cabinet  of  Herr 
Dollfuss  is  potentially  a  serious  threat.  Apparently  designed 
to  maintain  Catholic  hegemony  in  the  face  of  a  rising  tide 
of  Fascism  deriving  inspiration  from  Herr  Hitler's  successes 
in  Germany,  the  Dollfuss  dictatorship  is  finding  that  one  way 
to  steal  the  Fascist  thunder  and  at  the  same  time  insure  the 
loyalty  of  its  own  constituents  is  to  wage  war  upon  Marxism. 

^^  See  p.  44. 

*^  Cf.  C.  A.  Macartney,  "Austria  since  1928,"  Slavonic  Review,  VII  (1929),  298. 
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This,  of  course,  means  war  upon  Vienna.  Whether  it  will  take 
the  form  of  dictatorial  decrees  or  legally  enacted  constitu- 
tional amendments  remains  to  be  seen.  In  any  event,  it  is 
quite  certain  that  the  present  federal  cabinet  in  Austria,  or 
its  successor,  will  pursue  a  strongly  nationalistic  policy  im- 
plicitly hostile  to  the  preservation  of  the  federal  status  quo. 

Federalism  in  Germany  and  Austria  is  consequently  facing 
a  precarious  future.  Already  weakened  by  the  absence  of 
proper  juristic  supports  in  the  respective  constitutions,  the 
wave  of  nationalism  which  is  sweeping  over  central  Europe 
bids  fair  to  destroy  what  is  even  more  important,  its  political 
supports.  The  nationalist  fervour  has  practically  nullified  the 
centrifugal  effects  of  local  pride,  divergent  religious  faiths  and 
regional  differences  in  economic  and  social  interests.  Time 
alone  will  tell  whether  these  forces  will  again  exert  their 
normal  influence  upon  the  national  politics  of  these  two 
states. 

Among  the  states  under  review  which  adopted  unitary  con- 
stitutions in  1919  the  prospects  for  federalism  have  not  grown 
any  brighter  with  the  passing  of  time.  There  are  some  observ- 
ers who  feel  that  Yugoslavia  remains  a  potential  proselyte. 
Federalism,  they  believe,  is  the  only  solution  for  her  constitu- 
tional difficulties.^"  But  the  Pan-Serbians  and  the  South  Slav 
patriots  cannot  tolerate  any  deviation  from  the  unitary  prin- 
ciple, and  King  Alexander  apparently  agrees  with  their  views. 
The  new  Constitution,  which  he  decreed  in  September,  1931, 
is  as  centralized  as  the  one  which  he  abrogated  in  1929.  More- 
over, during  the  period  of  the  dictatorship,  the  name  of  the 
state  has  been  changed  from  the  Kingdom  of  the  Serbs,  Croats 
and  Slovenes  to  the  Kingdom  of  Yugoslavia. ^^  The  unitary 
implications  of  this  change  of  name  are  obvious. 

Among  the  Baltic  states,  federation  is  more  remote  now 
than  at  any  time  during  the  past  decade.  Several  of  them  find 

^  See  article  entitled  "A  Croat  View  of  the  Jugoslav  Crisis,"  Slavonic  Review, 
VII  (1929),  309-310. 

^^  For  the  contents  of  the  decree  which  made  this  change,  see  F.  R.  and  P. 
Dareste,  Les  Constitutions  modernes  (4th  ed.,  Paris,  1928— 1932),  III,  252. 
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it  possible  to  act  in  concert  on  such  a  mutual  problem  as  the 
need  for  protection  against  Soviet  competition  in  the  interna- 
tional grain  market;  but  none  of  them  is  willing  to  sacrifice  its 
independence  for  the  limited  autonomy  of  federalism  even 
though  this  would  promise  a  reduction  of  the  tariff  barriers 
which  each  has  set  up  against  the  other,  greater  prestige  in 
foreign  diplomacy  and  greater  military  security. 

The  only  one  of  the  unitary  states  which  has  shown  the  least 
partiality  towards  the  federal  principle  recently  is  Czecho- 
slovakia. After  nine  years  of  a  thoroughly  centralized  admin- 
istration, this  state,  in  1928,  enacted  a  law  for  provincial 
autonomy.  The  law  restores  political  significance  to  the  his- 
toric provinces  of  Bohemia,  Moravia-Silesia,  Slovakia  and 
Ruthenia  by  granting  each  of  them  a  diet  for  local  legisla- 
tion and  a  large  measure  of  autonomous  administrative 
power.  Not  even  the  most  liberal  jurist  would  agree  that  the 
law  has  introduced  a  federal  form  of  government  in  Czecho- 
slovakia; but  its  rather  extensive  guarantees  of  local  auton- 
omy have  a  distinctly  federal  tendency.  One  observer  has  ap- 
propriately remarked  that  through  its  adoption  of  the  law, 
Czechoslovakia  ceased  to  be  a  national  state  and  became  in- 
stead a  "  state  of  nationalities."  ^^ 

^^  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution  Tcheco- 
slovaque,  1920-1930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930), 
245- 


CHAPTER  IV 
THE  ELECTORATE 

THE  democratic  character  of  the  new  constitutions  is 
perhaps  most  apparent  in  the  provisions  for  the  suffrage. 
In  almost  every  one  of  them  appears  the  statement,  "  voting 
shall  be  equal,  secret  and  direct."  With  these  few  words  all  the 
restrictions  upon  the  franchise  which  had  formerly  operated 
in  this  part  of  Europe  were  abolished  and  virtually  universal 
adult  suffrage  was  ushered  in.  At  a  single  stroke  of  the  pen, 
great  numbers  of  people  who,  before  1919,  had  not  been 
able  to  vote  at  all,  or  had  enjoyed  only  a  most  limited  fran- 
chise, were  suddenly  made  the  political  masters  of  the  public 
powers.  In  all  the  years  since  the  publication  of  the  Social 
Contract^  there  has  not  been  a  more  sincere  nor  a  more  ex- 
tensive attempt  to  bring  practice  into  harmony  with  Rous- 
seau's ideal  of  political  organization. 

Among  the  specific  reforms  necessary  to  usher  in  the  con- 
stitutional ideal  of  universal  suffrage,  the  one  which  con- 
tributed most  was  the  abolition  of  the  sex  qualification.  Fin- 
land had  already,  in  1906,  set  a  precedent  in  this  respect.  Her 
action  was  followed  in  the  interval  between  1919  and  1921 
by  the  remainder  of  the  Baltic  states,  Latvia,  Lithuania  and 
Estonia,  and  by  Poland,  Germany,  Austria  and  Czechoslo- 
vakia. Under  the  federal  constitutions  of  both  Germany  and 
Austria,  it  also  became  necessary  for  the  German  and  Aus- 
trian Lander  to  grant  women  the  ballot  in  local  elections. 
Only  Yugoslavia,  in  her  Constitution  of  1921,  failed  to  fall 
into  line;  her  unique  conservatism  is  in  accord  with  the  prac- 
tice among  her  Balkan  neighbours,  none  of  whom,  in  recent 
constitutional  revisions,  has  seen  fit  to  extend  the  franchise 
to  women. 

The  second  of  the  more  important  specific  reforms  was  the 
rejection  of  property  qualifications  for  the  voter.  Not  a  trace 
remains  of  those  notorious  electoral  laws  of  Prussia  and  of 
the  other  German  states  under  which  the  voters  were  segre- 
gated into  classes,  based  upon  the  tax  list,  and  the  voting 
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power  of  each  class  weighted  according  to  the  amount  of  taxes 
paid.^  Even  the  venerable  Serbian  qualification  of  a  three 
dollar  direct  tax,  dating  from  the  Constitution  of  1888/  failed 
to  carry  over  into  the  Yugoslavian  Constitution  of  1921. 
Neither  the  possession  of  wealth  nor  the  contribution  to  the 
public  revenues  was  any  longer  to  be  regarded  as  the  index 
of  a  qualified  electorate. 

Only  those  electoral  qualifications  have  been  retained 
which  are  regarded  as  essential  to  insure  an  intelligent  and 
conscientious  discharge  of  the  electoral  function.  These  in- 
clude a  minimum  age  limit,  a  reputation  for  public  morality 
and  a  sound  mind.  Besides  these,  there  are  also  the  usual 
requirements  designed  to  assure  the  voter's  loyalty  to  the 
community  and  to  the  state,  i.e.^  residence  and  citizenship. 
All  who  meet  these  five  conditions  are  eligible  to  vote.  Thus 
in  Germany  today  not  even  public  maintenance  or  bank- 
ruptcy disqualifies;  no  resident  German  may  be  excluded  from 
the  polls  unless  he  is  a  certified  lunatic,  a  convict,  an  "  inter- 
dicted prodigal,"  or  unless  he  is  less  than  twenty  years  of  age.^ 

The  prevailing  liberality  of  the  electoral  qualifications  is 
enhanced  in  Germany  by  the  unusually  low  minimum  age 
requirement.  Twenty  years  is  below  the  age  of  civil  majority. 
With  the  exception  of  the  qualification  originally  established 
in  Austria,  and  the  one  existing  in  Turkey,  it  is  the  lowest 
minimum  age  requirement  for  voting  in  Europe.  Most  of  the 
other  recent  democratic  constitutions  make  twenty-one  the 
minimum  age  and  one  of  them,  the  Polish,  makes  the  mini- 
mum age  twenty-five  years.*  Since  1929,  the  minimum  age 
limit  has  also  been  twenty-one  in  Austria.  Germany  thus  re- 
mains the  only  European  state  outside  of  Turkey  where  legal 
infants  are  granted  the  franchise. 

Needless  to  say,  this  ultra-liberal  provision  has  not  escaped 

^  For  a  description  of  these  laws,  consult  Seymour  and  Frary,  How  the  World 
Votes  (Springfield,  Mass.,  191 8),  II,  15,  31.  ^  Ibid., p.  253. 

^  H.  Oppenheimer,  TTif  Constitution  of  the  German  Republic  (London,  1923),  p.  55. 

"*  This  applies  only  to  electors  of  the  Sejm,  or  lower  chamber,  of  the  national 
legislature. 
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criticism.  The  parties  of  the  Right  have  frequently  offered 
motions  in  the  Reichstag  to  raise  the  minimum  age  as  high 
as  twenty-four  years.^  In  1930  the  conservative  press  joined 
these  parties  in  a  vigorous  protest  over  the  cabinet's  failure 
to  include  a  provision  to  raise  the  age  limit  in  the  electoral 
reform  bill  which  had  been  introduced  in  the  Reichsrat.^ 
Two  years  later,  Chancellor  von  Papen  included  in  a  general 
program  for  constitutional  reform  a  proposal  to  raise  the 
minimum  age  to  twenty-five  years. ^  It  has  been  suggested  that 
a  proposal  of  this  sort  might  be  an  admirable  one  to  submit 
to  the  people  in  a  constitutional  referendum  if  the  conserva- 
tive parties  fail  to  obtain  the  extraordinary  majority  required 
to  carry  it  through  the  Reichstag.^ 

Opposition  towards  an  increase,  however,  is  strong.  Certain 
important  parties  are  hostile  either  on  theoretical  or  on  prac- 
tical grounds.  For  the  Social  Democratic  party,  the  mainte- 
nance of  the  low  age  requirement  constitutes  a  part  of  its 
profession  of  faith  known  as  the  Erfurt  program.  The  Com- 
munist party  and  the  National  Socialists  draw  heavily  upon 
the  ranks  of  youth  for  their  recruits;  for  them  to  agree  to  an 
increase  in  the  minimum  electoral  age  would  constitute 
political  strategy  of  the  worst  sort.  Since  these  three  parties 
command  at  present  more  than  half  of  the  votes  in  the  Reichs- 
tag, it  is  probably  safe  to  say  that  this  unique  feature  will 
continue  to  be  a  part  of  Germany's  electoral  law  for  some  time 
to  come. 

In  those  states  with  a  popularly  elected  bicameral  legisla- 
ture a  higher  minimum  age  qualification  is  demanded  for 
electors  of  the  second  chamber  than  for  electors  of  the  first. 
In  Poland,  for  instance,  thirty  years  is  designated  as  the  mini- 
mum age  for  electors  of  the  Senate  as  against  twenty-five  years 

^  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahrbuch 
des  qffentlichen  Rechts,  XVII  (1929),    72. 

^  R.  Kuenzer,  "Wahlreform,"  Deutsche  Juristen-^eitung,  XXXVI  (1931),  127. 
^  JVew  Tork  Times,  Nov.  7,  1932. 
^  Kuenzer,  op.  cit.,  p.  127. 
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for  electors  of  the  Sejm.  In  Czechoslovakia,  senatorial  electors 
must  be  at  least  twenty-six,  while  the  electors  of  the  Chamber 
of  Deputies  must  have  attained  the  age  of  twenty-one.  This 
age  distinction  probably  serves  to  secure  a  more  conservative 
electorate  for  the  second  chamber.  It  also  has  the  practical 
effect  of  reducing  the  senatorial  electorate  to  a  much  less  nu- 
merous body  than  the  electorate  of  the  lower  house.  Through- 
out the  past  decade  the  number  of  persons  eligible  to  vote  in 
elections  to  the  Polish  Sejm  has  exceeded  the  number  eligible 
to  vote  for  members  of  the  Senate  by  approximately  four 
million.''  In  the  Czechoslovakian  elections  of  1929,  the  sena- 
torial electorate  was  approximately  a  million  less  than  the 
number  which  participated  in  the  elections  to  the  Chamber 
of  Deputies. ^° 

Despite  the  prevailing  liberality  of  the  franchise  qualifi- 
cations, there  is  agitation  to  make  the  ballot  box  even  more 
accessible.  In  Germany  there  has  been  a  movement  of  some 
proportions  to  introduce  absent  voters'  laws.  A  legislative 
proposal  embodying  this  idea  was  introduced  in  the  Reichstag 
in  July,  1925,  but  was  defeated. ^^  A  second  attempt  to  secure 
legislation  on  this  subject  was  made  in  1930.^^ 

In  Austria  the  process  of  liberalizing  the  residence  quali- 
fications of  the  electoral  laws  has  attained  greater  develop- 
ment. The  Constitution  of  that  state,  as  amended  in  1929, 
anticipates  that  the  Austrian  cabinet  will  enter  into  treaties 
with  other  states  in  which  the  latter  shall  extend  their  fran- 
chise to  domiciled  Austrian  nationals  in  return  for  the  grant 
of  the  Austrian  franchise  to  their  own  nationals  domiciled 

'  The  exact  number  of  eligibles  for  the  three  elections  of  the  period  were  as 
follows:  1922,  for  the  Sejm,  12,989,000,  for  the  Senate,  9,094,000;  1928,  for  the 
Sejm,  14,970,000,  for  the  Senate,  10,184,000;  1930,  for  the  Sejm,  15,791,000,  for 
the  Senate,  10,905,000.  See  Concise  Statistical  Handbook  of  Poland  (1932),  p.  130. 

^°  The  exact  totals  in  this  case  were  as  follows:  for  the  Senate,  6,450,501;  for 
the  Chamber  of  Deputies,  7,385,084.  Cf.  Rapports  de  ['Office  de  Statistique  de  la 
Republique  Tchecoslovaque,  LXXXVII  (1929),  658. 

^^  Poetzsch,  op.  cit.,  XVII  (1929),  73. 

^^  Kuenzer,  op.  cit.,  p.  128. 
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in  Austria.  Acting  upon  the  implications  of  this  clause,  the 
Austrian  Pan-German  party  recently  sought  to  have  Austria 
and  the  Reich  agree  to  pass  reciprocal  legislation  whereby 
nationals  of  one  might  vote  in  the  other  state  if  domiciled 
there. ^^  If  such  reciprocal  legislation  were  adopted  it  would 
not  usher  in  a  novel  situation  in  either  of  these  two  states  for 
neither  of  them  at  present  discriminates  between  its  own 
nationals  and  the  nationals  of  the  other  in  the  application  of 
its  education  laws,  its  state  insurance  privileges  and  its  pen- 
sion privileges. 

To  have  established  such  thorough-going  democracy  in  the 
legal  provisions  for  the  electoral  franchise  indicates  an  abid- 
ing faith  in  the  civic  consciousness  of  the  average  voter.  It  is 
a  degree  of  faith  which  the  experience  of  some  of  the  older 
democracies,  with  equally  free  franchises,  scarcely  warrants. 
In  America,  at  least  until  recently,  polling  curves  have  had  a 
habit  of  turning  downward  and  the  percentage  of  registered 
voters  participating  in  national,  state  and  local  elections 
has  often  been  alarmingly  low.  If  this  American  record 
were  to  be  our  guide  in  estimating  electoral  activity  in  the 
new  democracies  there  would  be  slight  reason  for  supposing 
that  it  would  be  in  any  wise  proportional  to  the  freedom  of 
the  ballot. 

Only  a  cursory  glance  at  the  electoral  statistics  for  the  past 
decade  is  sufficient  to  reveal  how  unfair  it  would  be  to  esti- 
mate electoral  interest  in  central  Europe  by  the  experience 
elsewhere.  Some  of  these  statistics  contain  astonishing  polling 
records.  In  Germany,  where  there  is  a  registered  electorate 
of  more  than  forty-two  million,  at  least  seventy-five  per  cent 
have  participated  in  every  Reichstag  election  since  1920.  Gen- 
erally the  record  has  been  higher.  In  the  election  to  the  first 
Reichstag,  in  June,  1920,  almost  eighty  per  cent  of  the  voters 
attended  the  polls;  in  the  election  to  the  fifth  Reichstag,  in 
September,  1930,  eighty-two  percent  voted;  in  the  election  to 
the  sixth,  in  July,  1932,  eighty-five  per  cent  voted;  and  in  the 

^^  Kuenzer,  op.  cit.,  p.  128. 
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election  to  the  eighth,  in  March,  1933,  eighty-eight  per  cent 
voted/* 

Some  others  among  the  newer  democracies  have  surpassed 
even  repubhcan  Germany's  records  for  electoral  activity. 
Czechoslovakia  is  to  be  found  in  this  group.  In  that  state  par- 
ticipation by  more  than  ninety  per  cent  of  the  electorate  has 
been  the  rule.^^  Czechoslovakia,  however,  has  made  voting 
obligatory  by  subjecting  those  electors  inexcusably  absent 
from  the  polls  to  fine  and  possible  imprisonment.^*'  Its  polling 
records  are,  consequently,  not  properly  comparable  to  those 
of  Germany  where  voting  remains  an  act  of  will. 

Austria's  records,  however,  are  comparable  and  these  have 
also  exceeded  the  German.  Over  eighty  per  cent  of  the  regis- 
tered Austrian  voters  selected  the  representation  to  the  Con- 
stituent Assembly  in  igig."  This  figure  was  exceeded  in  the 
legislative  elections  of  1930  when  approximately  ninety  per 
cent  took  part.^^  In  the  intervening  elections  during  the 
decade  the  record  of  participation  has  not  fallen  below  eighty 
per  cent." 

Poland,  on  the  other  hand,  falls  below  the  standard  set  by 
the  Reich.  In  1922,  sixty-eight  per  cent  of  the  qualified  Polish 
voters  attended  the  polls  to  elect  deputies  to  the  Sejm  and 

^^  The  record  for  Reichstag  elections  during  the  republican  period  is  as  follows  :* 


Date  of  election 

Per  cent  of  registered 
voters  participating 

Valid  ballots 

Invalid  ballots 

June,   1920 

79-17 

78.43 

0.74 

May,    1924 

77.41 

76.30 

I. II 

Dec,   1924 

78.75 

77-69 

1.06 

May,    1928 

75.60 

74.60 

1. 00 

Sept.,  1930 

82.00 

81.41 

0-59 

July,    1932 

84.02 

83-39 

0.63 

Nov.,  1932 

80.00 

- 

- 

Mar.,  1933 

88.00 

- 

- 

*  For  these  statistics  see  Statistisches  Jahrbuchfiirdas  Deutsche  Reich  (1932),  p.  541. 
^^  Cf.  Manuel  Statistique  de  la  Republique  Tchecoslovaque,  II  (1925),  348. 
^^  £.  Jolly,  Le  Pouvoir  le'gislatif  dans  la  Republique  Tche'coslovaque  (Paris,  1924),  p.  60. 
^'  Statistisches  Handbuchfiir  die  Republik  Osterreich  (1920),  p.  2. 
^^  Ibid.,  (1930),  p.  208. 

1^  The  records  were  as  follows:  1920,  80.27  P^^  cent;  1923,  86.95  P^r  cent;  1927, 
87.00  per  cent. 
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about  sixty-two  per  cent  of  the  qualified  senatorial  electorate 
participated  in  the  senatorial  elections.  Six  years  later  partici- 
pation increased  to  somewhat  over  seventy-eight  per  cent  for 
the  Sejm  and  sixty-four  for  the  Senate;  but  these  figures  re- 
ceded again  in  the  elections  of  1930,  in  the  case  of  the  Sejm, 
to  seventy-five  per  cent,  and  in  the  case  of  the  Senate,  to  sixty- 
three  per  cent.^° 

In  the  Balticum,  there  have  been  both  commendable  and 
indifferent  polling  records.  For  a  sustained  high  average 
honours  appear  to  belong  to  Latvia,  where  about  eighty  per 
cent  of  the  electorate  are  in  the  habit  of  casting  ballots  in 
national  elections.-^  The  highest  record  for  a  single  election 
in  this  region  is  possessed  by  Lithuania.  This  state  polled 
eighty-five  per  cent  of  its  total  electorate  in  the  elections  to 
the  Constituent  Assembly,  held  in  April,  1920.--  In  Estonia, 
the  proportion  of  those  registered  who  vote  is  usually  about 
ten  per  cent  less  than  in  Latvia.  Estonian  polling  records  range 
from  sixty-eight  per  cent,  recorded  in  the  elections  to  the 
Riigikogu  in  May,  1923,  to  seventy-four  per  cent,  secured  in 
the  immediately  subsequent  elections  of  May,  1926.2^ 

20  For  these  statistics  see  Concise  Statistical  Handbook  of  Poland  (1932),  p.  130. 

21  The  Latvian  polling  record  for  the  decade  1920-1930  is  as  follows:  * 


Date  of  election 

Per  cent  of  registered 
voters  participating 

1920 
1921 

1925 
1928 

Constituent  Assembly 
First  Saeima 
Second  Saeima 
Third  Saeima 

84.88 
82.20 
74-89 
79-35 

*  For  these  statistics  see  Elections  dans  la  Saeima  de  la  Republique  Lettonne  en  igsS 
(published  by  the  Bureau  de  Statistique  de  I'etat,  Riga,  1929),  p.  9. 

22  A.  Rouzier,  La  Constitution  de  la  Lithuanie  et  le  statut  de  Memel  (Toulouse,  1926), 


P-  75- 


"  The  Estonian  polling  record  for  the  decade  1920- 1930  is  as  follows: 


Date  of  election 

Per  cent  of  registered 
voters  participating 

1920 

1923 
1926 

1929 

First  Riigikogu 
Second  Riigikogu 
Third  Riigikogu 
Fourth  Riigikogu 

72.6 
67-9 
73-6 
69-3 

*  For  these  statistics  see  Elections  au  parlement  de  11-13  mai  igsg  (published  by 
the  Bureau  Central  de  Statistique  de  I'Estonie,  Tallinn,  1929),  pp.  8-9. 
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The  least  successful  record  of  participation  among  the 
Baltic  states,  as  well  as  the  least  successful  among  all  the  new 
republics,  is  that  of  Finland.  In  this  state  the  average  poll  for 
the  decade  from  1919  to  1929  was  approximately  fifty-nine  per 
cent.  The  highest  poll  for  a  single  election  in  this  period  was 
that  attained  in  1919  when  slightly  more  than  sixty-seven  per 
cent  of  the  voters  cast  ballots.  The  lowest  poll  for  elections  to 
the  Riksdag  in  the  same  period  was  recorded  in  1929  when 
only  fifty-five  and  one-half  per  cent  of  the  registered  voters 
participated.  Statistics  such  as  these  are  reminiscent  of  Ameri- 
can standards  of  electoral  indifference.  They  are  not,  how- 
ever, unusual  for  Finland.  While  under  Russian  sovereignty, 
Finland  never  managed  to  persuade  more  than  seventy  per 
cent  of  its  qualified  electorate  to  attend  the  polls  in  elections 
to  the  Riksdag.-* 

The  grant  of  universal  suffrage  in  central  Europe  has  thus 
been  rewarded  with  unusual  electoral  activity.  Except  for 
Finland,  all  of  the  states  in  this  area  have  secured  polling 
records  as  good  as  any  which  can  be  offered  by  western  Eu- 
rope or  by  America.  In  some  instances  these  records  have  been 
appreciably  superior  to  those  of  any  western  democracy. 

Several  factors  have  contributed  to  this  result.  One  of 
the  most  important  has  been  the  sustained  interest  of  the 
feminine  electorate.  Women,  though  newly  enfranchised  and 
normally  less  free  to  attend  the  polls  on  election  day  than 

^^  The  comprehensive  Finnish  poUing  record  since  1907  is  as  follows:  * 


Year 

Per  cent 

Year 

Per  cent 

1907 

70.7 

1917 

69.2 

1908 

64.4 

1919 

67.1 

1909 

65-3 

1922 

58.5 

1910 

60. 1 

1924 

57-4 

1911 

59-8 

1927 

55-8 

1913 

5I-I 

1929 

55-6 

1916 

55-5 

1930 

65-9 

*  For  these  statistics  see  Finlands  officiella  statistik,  XXIX,  Valstatistik,  14.  Riks- 
dagsvalen,  ar  igsg  (published  by  Statistiska  Byran,  Helsingfors,  1930),  p.  7.  The 
record  for  the  elections  of  1930  is  found  in  Statistisk  Arsbok  for  Finland  (1931). 
p.  280. 
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men,  have  attained  polling  records  which,  in  many  instances, 
compare  favourably  with  those  established  by  the  opposite 
sex.  The  urban  women  particularly,  and  those  who  support 
clerical  parties,  have  been  quite  active.-^  In  one  of  the  five 
Austrian  elections  since  1920,  the  record  of  the  women  ex- 
ceeded that  of  the  men  by  three  per  cent;  in  the  remaining 
elections  in  that  state  the  feminine  record  has  ranged  from 
two  to  six  per  cent  behind  the  record  for  men.-*^  In  Czecho- 
slovakia, the  compulsory  voting  law  has  helped  to  keep 
feminine  participation  up  to  the  standard  set  by  the  men, 
the  record  in  the  elections  of  1925  having  been  only  a  single 
point  higher  for  men  than  for  women. ^^  These  two  states, 
to  be  sure,  are  exceptions.  In  Estonia  and  Finland,  the  excess 
of  male  participation  over  female  has  been  as  much  as  ten 
per  cent.-^  In  Germany,  also,  a  greater  degree  of  electoral 
interest  has  been  manifested  by  the  masculine  electorate. ^^ 
But  in  general  the  women  have  been  unusually  conscientious 
in  the  discharge  of  their  new  responsibilities  and  their  attitude 
has  contributed  materially  towards  keeping  the  polling  aver- 
ages high. 

A  second  reason  for  electoral  interest  in  the  states  of  cen- 
tral Europe  is  to  be  discovered  in  the  organization  and  strict 
discipline  maintained  by  the  political  parties  among  the  rank 
and  file  of  the  voters.  The  parties  of  the  moderate  Left,  those 
belonging  to  the  Second  Socialist  Internationale,  have  been 
especially  successful  in  this  respect  and  they  have  been  re- 
warded by  consistently  loyal  and  active  support  from  the  full 

2^  Cf.  H.  Hoffmann,  "Das  Frauenwahlrecht  in  der  Statistik,"  Allgemeines 
Statistisches  Archiv,  XXI  (1931),  167^. 

2^  For  the  records  of  participation  of  both  sexes  see  Statistisches  Handbuch  fiir 
die  Republik  Osteneich  (1920),  p.  2;  (1924),  p.  140;  (1927),  p.  190;  (1931)5  P-  208. 

2'  See  Statistisches  Handbuch  der  Cechoslovakischen  Republik  (published  by  I'Office 
de  Statistique  de  la  Republique  Tchecoslovaque,  Prague,  1928),  p.  257. 

2*  For  the  Estonian  records  see  Elections  au  parlement  de  11— 13  mai  igsg  (pub- 
lished by  the  Bureau  Central  de  Statistique  de  I'Estonie,  Tallinn,  1929),  pp.  12, 

13,  26,  28.  For  the  Finnish  records  see  Finlands  officiella  statistik,  XXIX,  Valstatistik, 

14.  Riksdagsvalen,  ar  igsg  (published  by  Statistiska  Byran,  Helsingfors,  1 930) ,  p.  11. 

29  R.  H.  Wells,  "Non-Voting  in  Germany,"  Historical  Outlook,  XIX  (1928), 
269. 
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body  of  their  constituents.  The  same  observation  may  be 
made  of  the  moderate  bourgeois  parties  such  as  the  German 
Centre,  the  Austrian  Christian  SociaHsts,  the  Finnish  Pro- 
gressives and  equivalent  groups  in  Latvia  and  Estonia. 
Throughout  the  vicissitudes  of  partisan  warfare  and  the  turn 
of  pubHc  poHcy,  these  groups  have  generally  managed  to 
bring  their  followers  to  the  polls  in  undiminished  numbers 
at  each  election.  Finally,  the  radical  parties,  Communists  and 
Fascists  alike,  though  lacking  that  steady  electoral  support 
of  the  more  thoroughly  organized  constitutional  parties,  have, 
nevertheless,  swollen  the  polling  lists  with  large  numbers  of 
those  who,  ordinarily  transient  or  indifferent  voters,  have 
been  won  for  the  moment  by  a  revolutionary  platform. 

Still  a  third  reason  for  the  unusual  voting  records  in  these 
states  is  to  be  traced  to  the  existence  of  numerous  parties. 
Where  more  than  twenty  of  these  exist,  as  in  Czechoslovakia, 
Poland  or  Latvia,  competition  for  the  favour  of  the  electorate 
becomes  unusually  keen.  As  a  result,  the  sympathies  of  a 
maximum  number  of  voters  are  aroused  in  a  campaign.  Again, 
where  the  parties  are  numerous,  each  one  tends  to  identify 
itself  with  the  interests  of  a  special  class  or  group.  There  is 
likely  to  be  a  party  which  suits  the  political  aspirations  of 
the  small  farmer,  another  which  caters  to  the  industrialist  or 
business  man,  another  which  calls  up  the  loyalty  of  the  urban 
workingman,  and  still  another  which  appeals  to  the  ecclesias- 
tic and  to  the  fanatically  religious  peasant.  Parties  even  exist 
to  further  the  demands  of  politically  conscious  racial  or  cul- 
tural minorities  in  a  state. 

The  labels  of  certain  parties  reveal  this  identification 
clearly  enough.  In  Czechoslovakia  there  is  a  national  Agrarian 
party,  a  national  Social  Democratic  party,  a  Catholic  party 
and  a  Middle  Class  party.  At  the  same  time  the  German  and 
Hungarian  minorities  have  organized  their  own  agrarian, 
clerical  or  socialist  parties  and  the  autonomist  movement  in 
Slovakia  has  expressed  itself  through  what  is  known  as  the 
Slovak  Peoples  party.  In  Estonia  there  is  a  Workers  party,  a 
Small  Farmers  party,  a  National  Russian  Union  and  a  Union 
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of  Germans  and  Swedes;  in  Poland,  a  Christian  Democratic 
party,  a  Ukrainian  party,  a  half  dozen  peasant  parties  and 
two  or  three  workmen's  parties;  and  in  Germany,  a  Catholic 
Centre  party,  an  Economic  party,  a  Social  Democratic  party 
and  two  or  three  peasant  or  agrarian  leagues.  Needless  to 
say,  this  identification  of  party  with  the  interests  of  social, 
economic,  religious,  ethnic  or  cultural  groups  makes  it  pos- 
sible for  even  the  most  individualistic  and  uncompromising 
voter  to  find  political  bedfellows  and  a  set  of  political  prin- 
ciples for  which  he  may  conscientiously  cast  his  ballot  on 
election  day. 

The  stimulus  to  voting  which  results  from  this  identifica- 
tion of  party  with  group  interest  is  particularly  well  demon- 
strated in  those  states  where  there  are  large  peasant  elements. 
Contrary  to  expectations,  these  elements  have  voted  about  as 
regularly  as  their  urban  neighbours.  The  percentage  of  the 
registered  electorate  casting  ballots  on  election  day  is  often 
higher  in  the  villages  than  in  the  cities.  Unquestionably,  this 
unwonted  rural  electoral  activity  finds  its  principal  explana- 
tion in  the  formation  and  increasing  importance  of  the  purely 
agrarian  parties  whose  policies  are  especially  adapted  to  the 
needs  of  the  small  farmer  and  the  hitherto  landless,  or  prac- 
tically landless,  peasant.  In  Czechoslovakia,  such  a  party,  un- 
der the  leadership  of  MM.  Svehla  and  Udrzal,  has  become  the 
strongest  in  the  state.  The  elections  of  1929  gave  it  forty-six 
representatives  in  the  Chamber  of  Deputies  and  twenty-four 
in  the  Senate,  a  representation  substantially  in  excess  of  that 
given  to  the  party's  closest  competitor,  the  Social  Democrats.^" 
A  similar  record  of  achievement  at  the  polls  is  possessed  by 
the  Finnish  Agrarians, ^^  and  in  Latvia  and  Estonia  the  purely 
peasant  parties  have  often  held  the  balance  of  power  in  parlia- 
ment. Even  in  Austria,  despite  the  fact  that  the  Christian 
Socialist  party  has  accommodated  its  ideology  to  the  needs  of 

3°  Rapports  de  VOffice  de  Statistique  de  la  Republique  Tchecoslovaque,  LXXXVII 
(i929)»  658. 

^^  See  Finlands  qfficiella  statistik,  XXIX,  Valstatistik,  14  Riksdagsvalen,  ar  jgsg 
(published  by  Statistiska  Byran,  Helsingfors,  1930),  p.  26. 
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the  rural  districts,  many  agrarian  interests  have  not  been 
satisfied  and  a  Landbund  is  consequently  evolving,  calculated 
to  appeal  more  directly  to  the  agricultural  vote,  at  least  in 
certain  Lander.^- 

Whether  electoral  interest  of  the  proportions  described 
can  be  maintained  in  these  states  is  a  question  difficult  to 
answer.  As  self-government  becomes  less  of  a  novelty,  and  as 
erstwhile  reformers  discover  that  the  possession  of  the  ballot 
does  not  suffice  to  usher  in  a  social  millennium,  interest  in 
the  polls  will  unquestionably  wane.  It  is  to  be  expected,  too, 
that  the  average  voter  will  take  his  responsibilities  less  seri- 
ously once  the  danger  of  a  radical  or  reactionary  coup  d'etat 
is  removed.  Finally,  central  Europe's  voting  record  will  prob- 
ably be  affected  adversely  by  the  liquidation  of  certain  of  the 
major  constitutional  and  international  issues  which  arose  out 
of  the  post-war  political  settlement.  In  Germany,  such  ques- 
tions as  war  guilt,  reparations  and  equality  in  armaments 
have  affected  domestic  politics  profoundly;  in  certain  other 
states,  the  status  of  minority  populations  and  the  land  reform 
have  added  zeal  to  electoral  campaigns.  As  the  stimulus  to 
voting  contributed  by  these  issues  is  withdrawn,  there  will 
be  a  perceptible  decline  in  the  polling  curve. 

If  the  drop  in  electoral  interest  should  assume  too  serious 
proportions,  some  of  the  states  might  be  tempted  to  resort  to 
compulsory  voting  on  the  Czechoslovakian  model.  Certainly 
with  polling  averages  consistently  over  ninety  per  cent, 
Czechoslovakia  may  maintain  that  its  system  of  compulsion 
deserves  to  be  copied.  Two  of  Austria's  Lander,  Vorarlberg 
and  Tyrol,  have  already  introduced  it.^^  Some  of  the  German 
Lander  also  have  it,  and  it  has  recently  been  advocated  for 
the  Reich. ^*  But  the  need  for  such  a  step  will  probably  not 

^^  In  the  elections  of  1923  this  Bund  sent  five  members  to  the  Nationalrat;  in  the 
elections  of  1927,  nine  members;  and  in  the  elections  of  1930,  nine  members. 
Statistisches  Handbuchfiir  die  Republik  Osterreich  (1927),  p.  192;  (1930),  p.  210. 

^^  L.  Adamovich,  Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  pp. 
160— 161. 

3*  Wells,  op.  ciL,  p.  268. 
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arise.  It  is  not  reasonable  to  assume  that  this  early  success 
with  a  popular  franchise  will  entirely  lose  its  momentum. 
After  all,  habit  is  one  assurance  that  citizens  will  continue  to 
discharge  their  electoral  duties.  Habit,  moreover,  will  be 
fortified  by  the  promptings  of  the  party  managers  whose  ap- 
peal to  the  rank  and  file  on  election  day  will  continue  to  ex- 
ploit that  more  intense  rivalry  and  deeper  feeling  of  loyalty 
of  the  individual  for  the  political  group  necessarily  engen- 
dered by  the  multi-party  system.  If  judged  on  the  basis  of 
these  expectations  and  on  the  record  which  it  has  already  at- 
tained, the  institution  of  universal  suffrage  may  easily  be 
considered  one  of  the  more  substantial  achievements  of  the 
democratic  experiment  in  central  Europe. 


CHAPTER  V 
PROPORTIONAL  REPRESENTATION 

THE  same  clauses  of  the  new  constitutions  which  propose 
universal  adult  suffrage  for  the  citizen  body  also  pre- 
scribe that  the  representatives  to  the  national  legislature  shall 
be  elected  according  to  the  principle  of  proportional  repre- 
sentation. This  prescription  is  common  to  all  the  states  under 
review.^  The  constitutions  of  the  two  federal  regimes,  Ger- 
many and  Austria,  also  require  the  constittient  Lander  to  fol- 
low the  national  example  in  elections  to  the  local  diets.- 
Twenty-six  more  political  communities  of  a  quasi-sovereign 
status,  seventeen  in  Germany  and  nine  in  Austria,  are  thus 
added  to  the  ranks  of  the  adherents  of  this  principle.  Taken 
together,  these  various  adoptions  constitute  the  greatest  single 
step  forward  which  the  idea  of  proportional  representation 
has  made  since  Thomas  Hare  proposed  it  for  elections  to  the 
British  House  of  Commons  in  the  middle  of  the  last  century. 

Proportional  representation  was,  of  course,  no  novelty  in 
Continental  Europe  in  1919.  It  had  been  applied  to  com- 
munal elections  in  Belgium  in  1894.  Towards  the  beginning 
of  the  present  century,  ft  had  been  extended  to  the  elections 
of  the  Belgian  Chamber  of  Representatives  and  of  the  Senate.^ 
In  Switzerland,  the  first  application  had  occurred  in  the  Can- 
ton of  Ticino  in  1890;  other  cantons  had  fallen  into  line 
shortly  thereafter.  The  application  of  the  principle  to  the 
election  of  the  Swiss  National  Council,  first  seriously  pro- 
posed in  1900,  and  proposed  again  in  1911,  was  made  in 
1918.* 

Several  other  states  shared  honours  with  these  pioneers. 
Even  earlier  than  Belgium  or  Switzerland,  Serbia  had  ap- 

^  German  Constitution,  Art.  22;  Austrian,  Art.  26;  Estonian,  Art.  36;  Latvian, 
Art.  6;  Lithuanian,  Art.  25;  Polish,  Art.  11;  Czechoslovakian,  Para.  54;  First 
Yugoslavian,  Art.  69. 

^  German  Constitution,  Art.  17;  Austrian,  Art.  95. 

3  See  Georges  Bret,  La  Representation  proportionnelle  en  Belgique  (Paris,  1 9 1 1 )  • 

■•  Cf.  G.  C.  Hoag  and  G.  H.  Hallett,  Proportional  Representation  (New  York, 
1926),  pp.  66,  178. 
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plied  proportional  principles  to  communal  elections.^  Swe- 
den, Austria,  Bulgaria  and  Portugal  had  also  experimented 
with  the  plan  ^  and  Finland,  then  a  Russian  Grand  Duchy, 
enacted  a  proportional  electoral  law  for  its  ducal  Riksdag  in 
1906.^  Far  from  being  a  phenomenon  restricted  to  these 
newer  democracies,  therefore,  proportional  representation 
had  already  become  a  well-tested  institution  of  government 
in  1919. 

The  electoral  systems  of  these  older  states  furnished  in- 
valuable guidance  to  those  charged  with  drafting  the  new 
electoral  laws.  Many  of  the  principal  features  of  these  laws 
were  virtually  copied.  Especially  was  this  true  of  the  methods 
of  voting  and  of  distributing  seats,  the  ideas  for  which  were 
borrowed  from  Belgium  and  from  Switzerland.  It  is  accord- 
ingly not  strange  that  the  post-war  proportional  electoral  laws 
closely  resemble  each  other  and  their  predecessors. 

As  in  all  proportional  systems,  the  new  electoral  laws  di- 
vide the  territory  of  the  state  into  several  rather  large 
electoral  districts,  each  of  which  returns  several  members 
to  the  legislature.  For  the  elections  to  the  Chamber  of  Depu- 
ties, all  Czechoslovakia  is  divided  into  twenty-two  districts, 
electing  from  six  to  forty-five  deputies.  All  Poland  is  di- 
vided into  sixty-four  districts,  each  returning  from  four  to 
ten  deputies  to  the  Sejm.  Warsaw  constitutes  a  special  dis- 
trict returning  thirteen  deputies.  Excluding  the  district  of 
Lapland,  which  is  accorded  one  representative,  Finland  has 
fifteen  districts,  each  returning  from  eight  to  twenty-six 
members  to  the  Riksdag.  The  other  states  have  correspond- 
ingly large  electoral  areas.  The  one  hundred  members  of  the 
Latvian  Saeima  are  elected  in  five  districts.  In  Estonia,  an 
equal  number  of  deputies  is  elected  in  ten  districts.  Lithuania 
has  six  districts;  Austria,  twenty-five;  and  Germany,  thirty- 

5  Cf.  G.  C.  Hoag  and  G.  H.  Hallet,  op.  cit.,  p.  178. 

^  A.  Esmein,  Elements  de  droit  constitutionnel  Frangais  et  compare  (Paris,  192 1),  I, 

350- 

^  Le  HenafF,  "La  nouvelle  constitution  Finlandaise,"  Bulletin  de  la  Societe  de 

Legislation  Compare'e,  XXXIV  (1905),  610— 611. 
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five.  These  large  electoral  areas,  returning  a  considerable 
number  of  deputies,  are  required  in  order  to  permit  an  elec- 
toral decision  to  be  made  on  the  basis  of  a  quota  rather  than 
on  the  basis  of  a  majority  or  plurality  of  votes. 

Following  the  precedent  set  by  other  Continental  states, 
all  the  new  electoral  laws  have  adopted  the  list  system  of  pro- 
portional representation.  It  is  fundamental  to  this  system 
that  in  each  district  the  elector  vote  for  a  list  of  candidates 
rather  than  for  individuals.  The  list  usually  contains  the 
names  of  as  many  candidates  as  there  are  deputies  to  be 
elected.^  Any  seats  awarded  the  list  are  distributed  among  the 
candidates  according  to  the  order  of  their  appearance  upon 
the  ballot.  In  most  states  the  elector  is  not  even  permitted 
to  rearrange  this  order,  the  list  being  regarded  as  strictly 
binding. 

Under  the  laws,  any  small  group  of  citizens  may  draft  a 
list  and  submit  it  to  the  electorate  of  a  district.  In  Poland 
and  Estonia  the  number  need  not  exceed  fifty.  In  Lithuania, 
Finland,  Czechoslovakia  and  Austria,  it  need  not  exceed  one 
hundred,  and  in  the  German  Reich,  five  hundred.  That  many 
such  small  groups  take  advantage  of  this  opportunity  is  be- 
yond doubt;  indeed  the  mushroom  growth  of  local  or  splin- 
ter parties  has  become  the  bane  of  the  proportional  system 
in  Germany  and  the  Baltic  states.^  Nevertheless,  all  the  really 
important  lists,  those  which  are  successful  in  returning  the 
vast  majority  of  deputies,  are  drafted  by  the  political  parties. 
In  practice,  therefore,  it  results  that  the  party  controls  the 
nominations  and,  where  the  lists  are  strictly  binding,  the 
party  also  determines  the  candidates'  ranking  on  the  list. 

Needless  to  say,  these  prerogatives  of  the  party  have  been 
frequently  assailed.  In  Germany  it  is  asserted  that  they  dis- 
courage the  prospect  of  securing  worthy  candidates.  The  party 

®  Apparently  the  only  exceptions  are  Austria  and  Estonia.  The  Austrian  lists 
may  contain  twice  as  many  candidates  as  there  are  deputies  to  be  elected  and  the 
Estonian  lists  may  include  from  five  to  twenty  candidates.  Cf.  L.  Adamovich, 
Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  p.  139;  S.  von  Csekey,  "Die 
Verfassungsentwicklung  Estlands,  1918— 1928,"  Jahrbuch  des  qffentlichen  Rechts,  XVI 
(1928),  191.  9  See  pp.  85-86. 
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bureaucracy,  it  is  held,  favours  partisan  time-servers  rather 
than  courageous  individuals  of  independent  views. ^°  It  is  fur- 
ther alleged  that  these  prerogatives  tend  to  destroy  the  per- 
sonal allegiance  of  the  deputy  to  the  voter,  a  relationship 
already  seriously  jeopardized  by  the  territorial  extent  of  the 
electoral  area.^^  Austria,  too,  has  heard  complaints  of  this 
nature,^-  and  Czechoslovakia,  the  country  of  the  strictly  bind- 
ing list,  par  excellence,  has  recently  heard  the  German  criti- 
cisms echoed  by  members  of  some  of  its  largest  parties. ^^  The 
majority  of  the  critics  do  not  oppose  the  drafting  of  the  lists 
by  the  parties;  rather  their  shafts  are  directed  at  the  strictly 
binding  character  of  the  lists  which  prevents  the  elector  from 
giving  any  indication  as  to  which  of  the  party's  candidates  he 
prefers  to  have  elected.  They  desire  a  "  loosening "  of  the 
list,  making  it  possible  for  the  elector,  when  casting  his  ballot 
for  the  entire  group  of  candidates,  to  single  out  at  the  same 
time  one  or  two  for  priority  in  the  distribution  of  the  seats 
won  at  the  election. 

"  Loose "  lists  prevail  in  three  of  the  new  democracies, 
Estonia,  Latvia  and  Finland.  The  first  two  have  adopted  the 
Belgian  device  known  as  the  vote  nominatif.  When  casting 
his  ballot  for  a  list,  the  elector  may  underscore  the  name  of 
any  one  of  the  candidates.  If  not  already  in  first  place,  this 
designation  automatically  shifts  him  to  that  position  on  that 
ballot.  A  sufficient  number  of  such  preferences  for  the  same 
candidate  may  raise  his  rank  from  lowest  to  highest  on  the 
list  of  candidates  when  the  seats  are  awarded,  thereby  dis- 
placing the  candidate  whom  the  party  had  designated  for  first 
place. ^* 

1°  Cf.  J.  K.  Pollock,  Jr.,  "The  German  Party  System,"  American  Political  Science 
Review,  XXIII  (1929),  873. 

"  See  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung," 
Jahrbuch  des  offentlichen  Rechts,  XVII  (1929),  72-  ^^  Adamovich,  op.  cit.,  p.  136. 

^^  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution  Tcheco- 
slovaque,  1920— 1930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930), 
242-243. 

i"*  Cf.  von  Csekey,  op.  cit.,  p.  191.  Also  M.  Laserson,  "Das  Verfassungsrecht 
Lettlands,"  Jahrbuch  des  offentlichen  Rechts,  XII  (1924),  259. 
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The  Finnish  system  is  sui  generis.  Lists  of  three  names  are 
submitted  to  the  voter  who  may  indicate  which  candidate  is 
his  first,  which  is  his  second,  and  which  is  his  third  choice.  If 
the  ballot  is  cast  without  indication  of  choices,  the  ranking 
remains  as  fixed  by  the  party.  First  place  on  the  list  entitles 
the  candidate  to  a  whole  vote;  second  place,  to  half  a  vote; 
and  third  place,  to  one-third  of  a  vote.^^  The  votes  for  each 
candidate  on  each  list  are  then  totalled  according  to  this  scale 
of  values  and  the  total  for  each  candidate  becomes  his  num- 
ber of  comparison.  The  seats  in  the  electoral  district  are 
awarded  to  the  candidates  on  the  various  lists  according  to 
their  respective  numbers  of  comparison,  the  one  having  the 
highest  number  of  comparison  being  awarded  the  first  seat, 
the  one  with  the  second  highest,  the  second,  and  so  on  till 
all  the  seats  are  disposed  of.^''  Finland  thus  gives  the  elector 
a  considerable  degree  of  control  over  the  fate  of  each  candi- 
date on  the  list. 

That  the  electorate  makes  good  use  of  its  privilege  under 
the  "  loose "  list  system  is  well  demonstrated  by  Estonian 
and  Latvian  experience.  In  the  election  to  the  fourth  Riigi- 
kogu  in  Estonia  in  1929,  approximately  twenty-one  and  one- 
half  per  cent  of  the  ballots  cast  included  an  underscored  can- 
didate. Both  the  highest  and  the  lowest  percentage  of  these 
nominative  votes  were  recorded  by  the  political  groups  repre- 
senting the  national  minorities.  The  voters  belonging  to  the 
Russian  bloc  changed  the  ranking  of  the  candidates  on  more 

1^  Assuming  that  9,000  electors  in  a  district  vote  for  a  single  list  giving  Can- 
didate A  3,000  first  choices,  4,000  second  choices  and  2,000  third  choices;  Can- 
didate B  4,000  first  choices,  3,000  second  choices  and  2,000  third  choices;  and 
Candidate  C  2,000  first  choices,  2,000  second  choices  and  5,000  third  choices, 
A,  B  and  C  would  be  assigned  numbers  of  comparison  as  follows : 

3,000       4,000        2,000  ^^^, 

A-^^ +  ^ + =  5,6661 


4,000       3,000       2,000       ^    ^^, 

B—- V + =  6,i66| 

I  2  3 

2,000       2,000       5,000 

C  -  - —  +  ^—   + =  4>666f 

I  2  3 

^®  C^.^.'iH.'iliumphTe.ys,  Proportional  Representation  (London,  191 1), pp. 314— 322. 
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than  thirty-six  per  cent  of  the  ballots  cast  for  their  list  while 
the  Germans  and  Swedes  changed  it  on  approximately  eight 
and  one-half  per  cent  of  theirs.  Among  the  Social  Democrats, 
noted  for  their  party  discipline  and  loyalty,  almost  nineteen 
per  cent  of  the  ballots  cast  had  an  underscored  candidate."  In 
Latvia  the  popularity  of  the  vote  nominatif  has  been  even 
greater.  In  the  elections  to  the  Saeima  in  1922,  twenty  per 
cent  of  the  voters  exercised  the  privilege  of  changing  the 
rank  of  the  candidates  on  the  various  lists.  In  the  elections 
of  1928,  thirty-two  percent  availed  themselves  of  the  privilege. 
In  this  state  the  number  of  changes  made  on  the  Social  Demo- 
cratic lists  has  been  proportionally  smaller  than  the  number 
made  on  the  lists  of  the  parties  of  the  Right.  The  order  of  the 
candidates  on  socialist  lists  was  altered  on  only  ten  per  cent 
of  the  ballots  in  the  election  of  1925,  while  on  the  li«rs  be- 
longing to  the  bourgeois  parties,  the  order  of  the  candidates 
was  changed  on  more  than  forty-two  per  cent  of  the  ballots. ^^ 
Some  of  the  other  states  may  eventually  follow  the  ex- 
ample of  these  Baltic  commonwealths  and  "  loosen  "  their 
lists.  Agitation  for  a  change  has  already  culminated  in  con- 
crete proposals.  In  Austria,  a  ministerial  declaration  of  May, 
1927,  incorporated  a  scheme  to  liberalize  the  lists  and  permit 
the  voter  to  share  in  the  power  of  assigning  seats  to  the  can- 
didates. Up  to  the  present,  however,  the  legislature  has  not 
seen  fit  to  make  this  law.^^  Hesitant  steps  in  the  same  direc- 
tion have  also  been  taken  in  Germany.  A  proposal  to  liberal- 
ize the  lists,  initiated  by  the  cabinet  in  1924,  was  killed  by 
the  dissolution  of  the  Reichstag.^"  A  second  proposal  was  in- 
troduced by  the  cabinet  in  the  Reichsrat  in  August,  1930. 
According  to  its  provisions,  Germany  would  be  divided 
into  thirty-one  primary  electoral  areas  and  these,  in  turn, 

1^  Elections  au  parlement  de  11  —  13  mai  igsg  (published  by  the  Bureau  Central 
de  Statistique  de  I'Estonie,  Tallinn,  1929),  p.  20. 

^®  Elections  dans  la  Saeima  de  la  Republique  Lettonne  en  igsS  (published  by  the 
Bureau  de  Statistique  de  I'etat,  Riga,  1929),  pp.  12—13. 

^'  Adamovich,  op.  cit.,  p.  136. 

2°  R.  Kuenzer,  "Wahlreform,"  Deutsche  Juristen-^eitung,  XXXVI  (1931),  126. 
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would  be  divided  into  polling  districts,  each  one  containing 
approximately  250,000  inhabitants.  Each  party  would  be  per- 
mitted a  single  candidate  per  polling  district,  the  elector 
voting  for  one  of  the  candidates  thus  submitted.  After  the 
distribution  of  the  available  seats  among  the  party  lists  in 
each  electoral  area  according  to  the  regular  method,  the  par- 
ties would  be  compelled  to  assign  these  seats  to  those  among 
their  candidates  who  stood  highest  in  the  polling  districts.-^ 
Whatever  the  fate  of  these  measures,  they  apparently  portend 
an  advance  towards  a  "  looser  "  system  in  those  states  where 
the  strictly  binding  list  prevails. 

A  third  general  feature  of  the  proportional  electoral  laws 
is  the  provision  for  arriving  at  the  electoral  quota.  This,  it 
has  already  been  indicated,  is  the  minimum  number  of  votes 
a  list  of  candidates  must  receive  in  order  to  return  one  deputy. 
Two  principal  methods  for  determining  this  quota  have 
been  worked  out,  both  involving  simple  arithmetical  cal- 
culations. One  of  these  methods  is  called  the  D'Hondt,  its 
formula  having  been  derived  by  the  Belgian,  M.  Victor 
D'Hondt,  former  professor  of  mathematics  at  the  University 
of  Ghent."  The  other  method,  called  the  Hagenbach-Bischoff, 
was  first  formulated  by  the  Swiss,  Professor  Eduard  Hagen- 
bach-Bischoff of  Basle. -^ 

In  applying  the  D'Hondt  method,  all  the  list  votes,  i.e., 
the  sums  of  the  ballots  cast  for  each  list  in  an  electoral  dis- 
trict, are  arranged  horizontally,  preferably  in  the  order  of 
their  magnitude.  Vertically,  under  each  of  these  totals,  are 
then  arranged  the  fractional  amounts,  one-half,  one-third, 
one-fourth,  one-fifth,  etc.  If  three  deputies  are  to  be  re- 
turned from  the  district,  then  the  third  highest  of  all  the 
numbers  so  arranged  is  the  electoral  quota;  if  four,  the 
fourth  highest;  if  five,  the  fifth  highest,  etc.  Each  list  is  en- 
titled to  a  number  of  seats  equal  to  the  number  of  times  its 

21  Ibid.,  p.  123. 

^^  See  his  Systeme  pratique  et  raisonne  de  representation proportionnelle  (Brussels,  1882). 
^^  See  his  Die  Anwendung  der  Proportionalvertretung  bei  den  schweizerischen  National- 
ratswahlen  (Basle,  1892),  pp.  20—21. 
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list  vote  contains  this  electoral  quota.  Usually  only  the  vote  of 
one  of  the  lists  will  exactly  contain  the  quota;  the  remaining 
lists  will  have  a  surplus  or  remnant  vote  which  does  not  avail 
to  secure  more  seats  in  the  district. 2* 

The  operation  of  this  method  of  distribution  is  easily  un- 
derstood. The  first  seat  goes  to  the  list  with  the  highest  vote; 
the  second  goes  to  the  same  list  unless  its  average  vote  for 
those  two  seats  is  less  than  the  total  vote  of  another  list.  The 
third  seat  goes  to  that  list  among  those  already  awarded  seats 
which  has  the  highest  average  vote  with  this  additional  seat 
reckoned  in,  unless  this  average  is  lower  than  the  total  vote 
of  any  other  list  not  yet  awarded  a  seat.  Thus  the  process 
continues  until  all  the  seats  are  disposed  of. 

The  Hagenbach-Bischoff  formula  for  determining  the  elec- 
toral quota  is  perhaps  still  more  easily  understood.  Accord- 
ing to  this  formula,  the  total  of  all  the  ballots  cast  for  all  the 
lists  in  a  district  is  divided  by  the  total  number  of  seats  to 
be  filled  plus  one.  The  resulting  quotient,  if  a  whole  number, 
and  if  not  a  whole  number,  then  the  next  highest  whole 
number,  is  the  electoral  quota.  Each  list  is  awarded  a  num- 

2'*  As  an  illustration  of  the  operation  of  the  D'Hondt  method  of  computing  the 
electoral  quota,  it  may  be  assumed  that  five  lists,  competing  for  nine  seats  in  a  dis- 
trict, amass  the  following  list  votes:  List  A,  25,676;  list  B,  36,170;  list  C,  2,130; 
list  D,  51,341;  and  list  E,  15,177.  Arranging  these  totals  horizontally  and  the 
desired  fractional  amounts  under  each  of  them,  we  obtain  the  following  tabulation: 

B 

36,1702 
18,0855 
12,056.6 
9=042-5 

The  ninth  highest  figure  in  the  above  tabulation  is  12,835.3  or  12,835.  This  is  the 
electoral  quota. 
Accordingly,  List  D  secures  4  seats  and  has  no  remnant  vote 

List  B  secures  2  seats  and  has  a  remnant  vote  of  10,500 
List  A  secures  2  seats  and  has  a  remnant  vote  of  6 
List  E  secures  i  seat  and  has  a  remnant  vote  of  2,342 
List  C  secures  no  seats  and  has  a  remnant  vote  of  2,130 
All  the  available  seats  are  distributed  but  there  is  a  total  remnant  vote  in  the  dis- 
trict of  14,978. 


D 

5i»34i' 

Divide  by  2: 

25>67o.5'* 

Divide  by  3: 

17,113.6* 

Divide  by  4: 

12,835.39 

A 

E 

C 

25,6763 

I5>i77' 

2,130 

12,8388 

7,588 

1,065 

8,558.6 

5>059 

710 

6,419 

3>794-2 

532.5 
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ber  of  seats  equal  to  the  number  of  times  its  total  list  vote 
exactly  contains  the  electoral  quota. -^  It  will  be  found  upon 
investigation  that  this  method  does  not  distribute  all  the 
available  seats  and  that  it  is  likely  to  leave  a  large  number 
of  remnant  or  surplus  votes.  In  these  respects,  therefore,  the 
D'Hondt  method  is  superior.  Despite  this  fact,  the  two  sys- 
tems enjoy  about  equal  favour  among  the  new  democracies. 
Lithuania,  Czechoslovakia  and  Austria  have  adopted  the 
Hagenbach-Bischoff  method;  Finland,  Estonia,  Latvia  and 
Poland  all  use  the  D'Hondt. 

Since  the  Hagenbach-Bischoff  method  of  distribution  fails 
to  allot  all  the  available  seats,  those  states  which  use  it  must 
make  additional  distributions.  In  Austria,  this  additional 
distribution  is  effected  in  four  union  districts  into  which  the 
twenty-five  primary  electoral  districts  are  consolidated.  All 
the  seats  which  remain  to  be  distributed  in  the  primary  elec- 
toral districts,  incorporated  in  each  of  the  union  districts,  are 
totalled.  At  the  same  time  all  the  surplus  or  remnant  votes, 
those  not  previously  counted  towards  a  seat,  are  also  totalled 
for  all  the  lists  belonging  to  the  same  party  in  the  union  dis- 
trict. Distribution  of  the  remnant  seats  on  the  basis  of  the 
surplus  votes  of  the  united  lists  then  takes  place  according  to 
the  D'Hondt  formula.  On  one  occasion,  twelve  per  cent  of 

2^  The  total  list  votes  for  each  of  the  lists  used  in  the  previous  demonstration 
w^ere  as  follows: 


List  A  — 

25,676 

List  B  — 

36,170 

List  G  — 

2,130 

List  D  — 

51.341 

List  E  — 

I5>i77 

Total  vote  in  district 

130,494 

13,0495  or  13,050,  the  electoral  quota. 
9  +  I  =  10 

With  this  quota 

List  D  secures  3  seats  and  has  a  remnant  vote  of  12,191 

List  B  secures  2  seats  and  has  a  remnant  vote  of  10,070 

List  A  secures  i  seat  and  has  a  remnant  vote  of  12,626 

List  E  secures  i  seat  and  has  a  remnant  vote  of  2,127 

List  C  secures  o  seats  and  has  a  remnant  vote  of  2,130 

Two  seats  remain  to  be  distributed  and  there  is  a  total  remnant  vote  of  49,144. 
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the  seats  in  the  Austrian  Nationalrat  were  distributed  as 
remnant  seats. ^^ 

Czechoslovakia  has  two  distributions  of  remnant  seats.  The 
first  is  secured  by  a  method  Hke  the  Austrian.  Any  seats  re- 
maining over  after  this  second  distribution  were  given,  be- 
fore 1925,  to  the  Hsts  with  the  largest  poll  in  each  primary 
electoral  district.  In  1925,  the  electoral  law  was  amended  so 
as  to  divide  seats  remaining  after  the  second  distribution  be- 
tween two  major  party  groups,  one  made  up  of  representa- 
tives of  the  Czechoslovakian  and  Ruthenian  parties,  the  other, 
of  the  parties  belonging  to  the  national  minorities. ^'^  The  seats 
allotted  in  these  two  remnant  distributions  are  often  con- 
siderable in  number.  In  the  elections  to  the  Chamber  of 
Deputies  in  1925,  the  Czechoslovakian  Social  Democratic 
party,  with  a  surplus  vote  in  excess  of  200,000,  secured  nine 
additional  seats  in  the  first  remnant  distribution  and  two 
more  in  the  second.  In  the  original  distribution  in  the  various 
electoral  areas  the  party  had  secured  eighteen  seats.  The 
Czechoslovakian  Agrarian  party,  in  the  same  election,  added 
thirteen  remnant  seats  to  the  thirty-two  which  it  had  obtained 
in  the  primary  distribution.  Ten  of  the  thirteen  seats  were 
obtained  in  the  first  remnant  distribution  and  three  in  the 
second.-* 

26  Following  is  a  tabulation  of  the  number  of  seats  given  to  parties  in  Austria 
in  first  and  second  distributions  from  1920  to  1930: 


Party 

1920—22 

1923 

1927 

1930 

I 

II 

I 

II 

I 

II 

I 

II 

Christian  Soc. 

82 

3 

75 

7 

69 

4 

55 

II 

Social  Democrat 

65 

4 

58 

10 

67 

4 

64 

8 

Pan-German 

20 

8 

3 

7 

10 

2 

2 

5 

Agrarian 

— 

— 

4 

I 

6 

3 

6 

3 

Others 
All  parties 

I 

— 

— 

— 

— 

— 

3 

8 

168 

15 

140 

25 

152 

13 

130 

35 

*  For  these  statistics  see  Statistisches  Handb  uchfiir  die  Republik  Osterreich  (1923) 
p.  130;  (1924),  p.  142;  (1927),  P-  192;  (1930),  p.  210. 

27  Peska,  op.  cit.,  p.  244. 

28  Rapports  de  I' Office  de  Statistique  de  la  Republique  Tchecoslovaque,  LXXVI  (1925), 

544- 
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Lithuania,  the  other  state  which  has  adopted  the  Hagen- 
bach-Bischoff  formula  for  determining  the  electoral  quota, 
awards  whatever  seats  remain  after  the  primary  distribution 
to  the  larger  parties.  The  award  in  each  case  is  roughly  pro- 
portioned to  the  voting  strength  of  the  party  in  the  legislature 
after  the  primary  distribution  has  been  made.-'' 

Special  attention  must  be  given  to  the  system  of  apportion- 
ing seats  in  the  German  Reich.  Instead  of  determining  elec- 
toral quotas  by  the  D'Hondt  or  Hagenbach-Bischoff  formulas, 
Germany  has  adopted  a  fixed  or  automatic  quota.  Every 
block  of  60,000  votes  cast  for  a  party  list  in  a  German  elec- 
toral district  entitles  that  list  to  one  deputy  in  the  Reichstag. 
Provision  is  also  made  for  surplus  votes.  An  aggregate  of  less 
than  60,000  votes  in  an  electoral  district  may  be  combined 
with  similar  aggregates  belonging  to  the  same  party  in  a 
limited  number  of  districts.  These  pooled  votes  then  secure 
further  representation  at  the  rate  of  one  deputy  for  every 
60,000  votes.  Finally  the  surplus  vote  of  a  party  in  these  com- 
bined districts,  and  any  surplus  votes  of  the  same  party  in 
local  districts  not  pooled  in  a  combined  district,  may  be 
added  together  to  form  a  national  pool.  From  this  national 
pool  still  further  representation  is  accorded,  again  at  the 
rate  of  one  deputy  for  every  60,000  votes.  The  seats  secured 
by  the  parties  from  the  national  pool  of  surplus  votes  must  be 
awarded  to  candidates  who  have  appeared  upon  national 
lists.  National  lists,  like  the  local  lists,  are  formulated  before 
the  election  but  the  names  of  the  candidates  do  not  appear 
upon  a  ballot.^" 

The  automatic  quota  was  adopted  by  the  Reich  in  1920 
after  an  unsatisfactory  experience  with  the  D'Hondt  quota 
in  the  elections  to  the  Weimar  Assembly. ^^  The  automatic 
quota  had  previously  been  used  in  the  Land  of  Baden  and  it 

2^  A.  Rouzier,  La  Constitution  de  la  Lithuanie  et  le  statut  de  Memel  (Toulouse,  1926), 
p.  194. 

3°  H.  Oppenheimer,  The  Constitution  of  the  German  Republic  (London,  1923),  pp. 

55-57- 

^^  H.  F.  Gosnell,  Why  Europe  Votes  (Chicago,  1929),  p.  78. 
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has  since  been  adopted  by  Prussia  and  Thuringia.^^  Among 
the  advantages  which  it  possesses  is  its  simplicity.  The  com- 
putations of  both  the  D'Hondt  and  the  Hagenbach-Bischoff 
quotas  are  avoided.  This  facihtates  comprehension  by  the 
average  voter  and  expedites  the  determination  of  the  results 
of  an  election.  Another  advantage  is  the  stimulus  which  the 
automatic  quota  gives  to  voting.  Since  an  additional  deputy 
is  guaranteed  for  each  additional  increment  of  60,000  votes, 
it  is  to  be  expected  that  the  parties  will  put  forth  every  effort 
to  bring  the  indifferent  voter  to  the  polls  on  election  day. 

One  feature  of  the  German  quota  system  which  may  be 
noted  here  is  its  effect  upon  the  number  of  the  members  of 
the  legislature.  This  number  does  not  remain  fixed  as  in  the 
states  using  the  D'Hondt  or  Hagenbach-Bischoff  quotas,  but 
varies  according  to  the  number  of  votes  cast  in  each  election. 
The  variation  is  sometimes  considerable.  Thus  thirteen  more 
members  were  elected  to  the  second  Reichstag  than  were 
elected  to  the  first,  and  twenty-one  more  to  the  third  than  to 
the  second.  In  the  fourth  Reichstag,  elected  in  May,  1928, 
waning  electoral  interest  caused  a  slight  recession  in  member- 
ship; but  the  fifth  Reichstag,  elected  in  September,  1930,  con- 
tained eighty-six  more  deputies  than  its  predecessor  and  the 
sixth  Reichstag,  elected  in  July,  1932,  added  another  thirty- 
one.  By  July,  1932,  therefore,  Germany's  primary  legislative 
chamber  contained  608  deputies,  149  more  than  it  had  had  in 
1920.  Since  that  date  the  elections  to  the  eighth  Reichstag,  in 
March,  1933,  have  raised  the  number  of  deputies  to  648.  A 
body  as  numerous  as  this  obviously  cannot  be  accommodated 
in  an  efficient  legislature.  The  remedy  for  the  situation  is  an 
increase  in  the  electoral  quota  and  one  of  the  many  recent 
proposals  to  secure  such  an  increase  may  soon  be  adopted. 

The  German  practice  of  assigning  to  candidates  appearing 
on  national  lists  the  seats  won  from  the  national  pools  of 
surplus  votes  has  a  certain  advantage.  Inasmuch  as  these 
national  lists  are  not  submitted  to  the  voters,  they  may  in- 
clude, and  usually  do  include,  individuals  who,  though  na- 

22  H.  A.  Bernhardt,  Das  parlamentarische  Wahlrecht  (Berlin,  1928),  p.  49. 
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tionally  eminent  and  in  every  way  desirable  as  deputies,  would 
not  appeal  to  the  voter.  German  parties  use  the  national  lists 
to  return  national  party  leaders,  statesmen  who  cannot  be 
assigned  a  local  constituency  and  certain  professional  people 
whose  names  are  not  familiar  to  the  public.  In  the  election 
of  May,  1928,  75  of  the  491  deputies  elected  were  returned 
from  the  national  lists.  In  the  elections  of  September,  1930, 
91  of  the  total  of  577  deputies  were  returned  from  national 
lists. 

The  national  lists  in  Germany  suggest  comparison  with  a 
similar  institution  in  Poland.  This  state  has  provided  for 
what  are  known  as  lists  of  state.  Seventy-two  of  the  444  depu- 
ties in  the  Sejm  and  18  of  the  1 1 1  senators  must  be  returned 
from  these  lists.  Like  the  national  lists  in  Germany,  the 
Polish  lists  of  state  are  not  submitted  to  the  voter.  They 
are  formulated  by  the  parties  before  the  election  and  de- 
posited with  a  central  electoral  commission.  Following  the 
balloting  upon  the  local  lists  of  nominees,  the  reserved  seats 
are  distributed  among  the  lists  of  state  of  the  various  parties 
in  direct  proportion  to  the  number  of  deputies  and  senators 
returned  from  the  local  lists  of  these  parties  in  the  primary 
electoral  districts.  Like  the  comparable  institution  in  Ger- 
many, the  Polish  lists  of  state  enable  parties  to  return  eminent 
politicians  or  statesmen  who  might  not  enjoy  local  popu- 
larity.^^ 

A  major  feature  of  the  new  electoral  laws  about  which  a 
great  deal  has  been  heard  since  1925  is  the  provision  designed 
to  discourage  the  growth  of  splinter  parties.  No  theoretical 
criticism  of  proportional  representation  has  been  more  posi- 
tively substantiated  in  practice  than  the  charge  that  it  would 
balkanize  the  party  structure.  Both  the  number  of  parties 
offering  lists  of  candidates  and  the  number  of  lists  winning 
seats  in  the  legislature  increased  in  the  several  states  with  each 
election  after  1920.  This  observation  is  particularly  appli- 
cable to  Germany.  In  the  elections  to  the  Weimar  Assembly, 

^^  A.  Peretiatkowicz,  "La  constitution  Polonaise,"  Revue  du  droit  public  et  de  la 
science  politique,  XXXIX  (1922),  613. 
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ten  party  lists  secured  representation  and  nineteen  did  not; 
in  the  Reichstag  elections  of  May,  1928,  fifteen  parties  secured 
representation  and  twenty-three  did  not;  and  in  the  Reichstag 
elections  of  September,  1930,  sixteen  parties  secured  seats 
and  twenty-one  did  not.^*  In  a  decade,  therefore,  the  parties 
represented  in  the  German  legislature  increased  by  more  than 
fifty  per  cent  and  the  number  offering  lists  in  the  election  in- 
creased by  more  than  twenty-seven  per  cent.  The  number  of 
parties  offering  lists  in  national  elections  increased  at  an  even 
greater  rate  in  Latvia  in  the  decade  after  1920.  In  the  elec- 
tions to  the  Saeima  in  1928,  a  total  of  forty-three  parties 
and  electoral  unions  presented  candidates  to  the  voter.^^ 
Estonia  and  Poland  are  also  among  the  states  which  have 
been  seriously  affected  by  this  tendency  to  increase  the  num- 
ber of  active  party  organizations. 

As  we  shall  see  later,  this  disintegration  of  the  party  struc- 
ture has  had  some  highly  undesirable  effects  upon  normal 
political  life,  especially  upon  the  system  of  cabinet  govern- 
ment.^*^ Many  states  have  accordingly  found  it  expedient 
to  discourage  the  disintegration  by  law.  In  Austria  and  in 
Czechoslovakia,  no  party  list  is  permitted  to  share  in  the 
distribution  of  remnant  seats  if  it  has  not  already  secured  at 
least  one  seat  in  one  electoral  district  in  the  primary  dis- 
tribution." The  laws  of  the  Reich  prohibit  a  list  from  secur- 
ing additional  seats  for  quotas  of  60,000,  accumulated  from 
surplus  votes  in  unions  of  districts,  if  it  has  obtained  no  seats 
in  any  one  district  of  that  union.  These  laws  also  provide 
that  quotas  of  60,000,  accumulated  from  surplus  votes  in  the 
Reich  at  large,  shall  be  good  for  no  more  seats  than  have 
already  been  obtained  by  a  party  in  the  whole  of  Germany. ^^ 

3"*  H.  Zurkuhlen,  "Ein  Epilog  zur  Reichstagswahl,"  Jahrbiicher  fiir  National- 
okonomie  und  Statistik,  CXXXIV  (Jan.,  1931),  105. 

^^  For  their  identification  see  Elections  dans  la  Saeima  de  la  Republique  Lettonne  en 
jgsS  (published  by  the  Bureau  de  Statistique  de  I'etat,  Riga,  1929),  p.  13. 

36  See  p.  186. 

3^  Adamovich,  op.  cit.,  pp.  140— 141. 

38  Poetzsch,  op.  cit.,  XIII  (1925),  107. 
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In  February,  1926,  Estonia  revised  its  electoral  law  and 
included  certain  radical  provisions  to  discourage  the  growth 
of  small  parties.  It  is  now  necessary  in  that  state  for  the 
sponsors  of  a  list  to  deposit  with  the  central  electoral  com- 
mission a  stipulated  sum  of  money  which  is  forfeited  to  the 
public  treasury  in  case  the  list  secures  no  seats  in  the  en- 
suing election.  Further  than  this,  it  is  provided  that  any 
party  list  which  secures  only  one  seat  in  the  whole  of  Estonia 
shall  be  deprived  of  that  seat.^^ 

Measures  similar  to  the  Estonian  have  been  employed  in 
a  half  dozen  of  the  German  Lander.  In  some  of  these,  new 
parties  are  required  to  make  electoral  deposits  of  as  high  as 
5,000  marks  in  order  to  enter  a  list  in  the  election.  At  the 
same  time,  new  parties,  in  order  to  introduce  lists,  must  file 
a  larger  number  of  names  of  sponsors  with  the  electoral  com- 
mission than  is  required  of  existing  parties.  The  maximum 
in  this  respect  has  been  reached  in  Hesse  where  7,000  sponsors 
must  be  secured  before  a  list  may  be  entered  in  an  election. 
Unfortunately,  much  of  this  legislation  has  been  declared 
unconstitutional  by  the  courts.  By  an  amendment  to  its  elec- 
toral law  in  March,  1924,  the  Reich  now  requires  500  signa- 
tures to  validate  lists  instead  of  twenty,  previously  required.*" 

The  rules  governing  the  distribution  of  the  seats  reserved 
for  the  Polish  lists  of  state  offer  still  another  example  of  a 
method  for  discouraging  the  development  of  small  parties. 
To  share  in  the  seventy-two  seats  reserved  for  the  Sejm,  for 
instance,  a  party  must  have  captured  local  seats  in  at  least  six 
of  the  sixty-five  primary  electoral  districts.*^  Not  only  does 
this  condition  tend  to  give  minor  local  parties  dispropor- 
tionately small  representation,  but  it  enables  the  large  na- 

^'  Von  Csekey,  op.  cit.,  p.  191. 

^°  For  these  developments  see  Poetzsch,  op.  cit.,  XIII  (1925),  105  and  XVII 
(1929),  49.  By  virtue  of  the  authority  of  Article  48  of  the  Constitution,  the  Hitler 
cabinet  decreed,  on  February  2,  1933,  that  no  party  would  be  recognized  in  the 
elections  to  the  eighth  Reichstag  unless  its  list  secured  60,000  signatures.  J^ew  Tork 
Times,  Feb.  3,  1933.  Such  action  had  been  urged  upon  the  government  before. 
See  Kuenzer,  op.  cit.,  p.  129. 

*^  Peretiatkov^ficz,  op.  cit.,  p.  613. 
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tional  parties  to  secure  disproportionately  large  representa- 
tion. The  truth  of  this  observation  was  strikingly  confirmed 
by  the  results  of  the  election  of  1928.  The  reserved  national 
seats  in  the  Sejm  were  distributed  among  nine  parties;  nine 
others  had  won  seats  in  less  than  six  local  districts.  Of  the 
nine  winning  national  seats,  Marshal  Pilsudski's  government 
bloc  won  the  lion's  share,  twenty-three  in  all,  thereby  amass- 
ing seven  per  cent  more  seats  than  the  proportion  of  the  bal- 
lots cast  for  its  lists  in  the  election  entitled  it  to.  In  the  Senate, 
the  bloc  won  nine  national  seats.  These  contributed  towards 
making  the  bloc's  percentage  of  seats  in  that  chamber  half 
again  as  large  as  the  percentage  of  ballots  cast  for  its  local 
lists  in  the  senatorial  elections.*-  The  elections  of  1930  had 
equally  startling  results.  On  that  occasion  the  Marshal's  bloc 
won  fifty-six  per  cent  of  the  seats  in  the  Sejm  with  forty-six 
per  cent  of  the  vote  at  the  polls  and  sixty-nine  per  cent  of 
the  seats  in  the  Senate  with  fifty-three  per  cent  of  the 
vote.*^ 

Whether  as  a  result  of  the  restrictive  legislation  or  as  a 
result  of  other  forces,  the  states  most  seriously  affected  by 
the  evil  of  the  splinter  party  have  recently  found  some  re- 
lief. In  Estonia  the  twenty-five  parties  which  participated  in 
the  election  of  1926  were  reduced  to  fourteen  in  the  elec- 
tions of  1929,  and  the  fourteen  parties  which  secured  seats 
in  the  second  Riigikogu  in  1926  were  reduced  to  ten  in  the 
third,  in  1929.**  In  the  German  elections  of  July,  1932,  the 
splinter  parties  were  completely  routed.  Altogether  thirteen 
parties  secured  representation.  One  secured  a  single  deputy, 
each  of  three  others  secured  two  deputies,  each  of  two  others 
secured  one,  one  party  secured  seven,  and  the  remaining  586 
seats  were  apportioned  among  seven  great  parties.*^  The  elec- 
tions to  the  seventh  Reichstag  in  November  of  the  same  year 
gave  seats  to  an  equal  number  of  parties  but  the  total  num- 

"•2  Annuaire  Statistique  de  la  Republique  Polonaise  (1930),  pp.  448—450,  451—452. 

^^  Concise  Statistical  Handbook  of  Poland  (1931),  p.  134. 

*'■  Estonian  Year  Book  (A.  Pullerits  ed.,  1929),  p.  35. 

^^  Cf.  Statistisches  Jahrbuch  fUr  das  Deutsche  Reich  (1932),  p.  542. 
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ber  of  deputies  assigned  the  minor  parties  was  reduced  by 
more  than  fifty  per  cent.*^ 

It  appears  probable  that  the  future  will  see  the  evil  of  the 
splinter  party  removed  or  at  least  minimized.  Such  a  develop- 
ment will  not  satisfy  all  the  critics  of  proportional  representa- 
tion. Dissatisfaction  will  persist  over  the  strictly  binding  char- 
acter of  the  lists  and  over  the  large  electoral  districts  which 
discourage  contacts  between  the  candidate  and  the  voter. 
Criticism  ^vill  also  persist  because  proportional  representation 
strengthens  the  hand  of  the  party  over  the  deputy  and  be- 
cause it  enables  radical  elements,  hostile  to  the  state,  such 
as  Communists  and  the  groups  making  up  the  national  minor- 
ities, to  obtain  representation. 

These  dissatisfied  elements,  however,  are  not  likely  to 
succeed  in  modifying  seriously  any  of  the  basic  features  of 
the  system.  They  are  imlikely  to  do  so  for  several  reasons. 
In  the  first  place,  at  least  the  principle  of  proportional  rep- 
resentation is  ensconced  in  each  of  the  constitutions.  To 
remove  it  or  to  alter  seriously  its  practical  implications,  legis- 
lation would  have  to  take  the  form  of  a  constitutional  amend- 
ment. That  this  is  not  a  mere  paper  guarantee  against  easy 
change  was  demonstrated  in  the  German  Reichstag  recently 
when  representatives  of  the  Social  Democratic  party  insisted 
that  the  extraordinary  majorities  required  for  constitutional 
amendments  would  be  necessary  to  modify  the  German  list 
system.*^ 

In  the  second  place,  the  proportional  system,  as  practised 
in  these  states,  has  generally  fulfilled  its  promise  to  give 
equitable  representation.  Certain  states  such  as  Poland  may 
have  introduced  legal  modifications  of  the  system  which 
assure  disproportionately  large  representation  to  the  larger 
parties;  but  in  most  of  the  states  ujider  review  a  party's  elec- 
toral strength  has  secured  an  immediate  and  fair  reflection 
in  the  legislature.  In  no  election  to  the  German  Reichstag, 
from  the  one  held  in  June,  1920,  to  the  seventh  one  held  in 
November,  1932,  has  the  proportion  of  seats  accorded  the 

*^  New  York  Times,  Nov.  7,  1932.  '^^Kuenzer,  op.  cit.,  p.  125. 
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Social  Democratic  party  varied  more  than  one  and  four- 
tenths  per  cent  from  its  proportion  of  the  ballots.  In  all  but 
one  instance  the  variation  has  been  less.*^  In  the  election  of 
July,  1932,  the  variation  between  the  proportion  of  seats  and 
the  proportion  of  ballots  given  the  four  great  parties,  Social 
Democrats,  National  Socialists,  Communists  and  the  joint 
Centrists  and  Bavarian  Populists,  did  not  vary  more  than 
three-fifths  of  one  per  cent.  For  the  Communist  party  the 
proportions  were  identical. 

Czechoslovakia  furnishes  an  equally  good  example  of  this 
identity  between  voting  strength  and  representation.  In  the 
elections  in  that  state  in  1929,  a  party's  percentage  of  the 
ballots  was  never  one  per  cent  greater  or  less  than  its  per- 
centage of  seats  in  the  legislature.  The  close  parallel  was  the 
more  remarkable  since  a  total  of  nineteen  parties  participated 
in  the  election.*''  Results  as  satisfactory  as  the  German  and 
Czechoslovakian  have  also  been  obtained  in  other  states,  no- 
tably in  Estonia,  Latvia  and  Finland. 

A  final  reason  why  proportional  representation  is  not  likely 
to  be  abandoned  soon  is  the  fact  that  it  is  exactly  suited  to 
the  exigencies  of  a  multiple  system  of  parties.  After  allowing 
for  any  artificial  increase  in  their  number,  for  which  the  sys- 
tem is  itself  responsible,  it  remains  true  that  a  large  number 
of  parties,  comparatively  equal  in  electoral  strength,  is  a 
normal  condition  in  Continental  states.  This  being  true,  the 
only  feasible  electoral  system  is  one  which  assures  each  of 


*^  The  following  table  indicates  the  proportions: 


Date  of  election 

Per  cent  of  seats 

Per  cent  of  vote 

June,   1920 

22.2 

21.6 

May,    1 924 

21.2 

20.5 

Dec,   1924 

26.5 

25.0 

May,    1 928 

31. 1 

29-7 

Sept.,  1930 

24.7 

24-5 

July,    1932 

21.9 

21.6 

Nov.,  1932 

21.0 

20.4 

*'  The  table  at  bottom  of  page  91  will  indicate  how  uniform  the  results  were: 
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them  seats  in  the  legislature  in  proportion  to  their  electoral 
following.  Apparently  most  of  the  large  parties  in  the  several 
states  accept  this  as  sound  doctrine.  The  only  exceptions  are 
to  be  found  among  reactionary  groups  who  refuse  to  accept 
the  implications  of  the  democratic  system  or  among  such 
parties  as  the  National  Socialists  in  Germany  who  believe  in 
dictatorship. 

The  future  for  proportional  representation  in  central  Eu- 
rope is  therefore  rather  bright.  Changes  in  the  electoral 
laws  will  undoubtedly  continue  to  be  made,  but  they  will  be 
such  as  are  necessary  to  overcome  the  difficulties  which  the 
operation  of  a  new  institution  always  reveals.  Serious  modi- 
fication or  abrogation  appears  to  be  out  of  the  question.  The 


Number  of 

Per  cent 

Party 

Party  vote 
in  national 

seats  in 
Chamber  of 

Per  cent 
of  total 

of  seats  in 
Chamber 

Per  cent 
of 

election 

Deputies 

vote 

of  Deputies 

variation 

Communists 

753,444 

30 

10.20 

10.00 

.20 

Magyar  Christian  Socialists 

257>23i 

9 

3.48 

3-00 

.48 

German  Electoral  Union 

396,383 

16 

5-37 

5-33 

.04 

German  Social  Democrats 

506,750 

21 

6.86 

7.00 

.14 

Poles  and  Jews 

104,539 

4 

1.42 

1-33 

.09 

German  Nationalists 

189,071 

7 

2.56 

2-33 

-23 

Magyar  Farmers  and 

Workers 

6,894 

- 

0.09 

•09 

Czechoslovakian    National 

Socialists 

767,571 

32 

10.39 

10.67 

.28 

Pan-German  Peoples  party 

6,671 

— 

0.09 

-09 

Czechoslovakian  Social 

Democrats 

963,312 

39 

13-05 

13.00 

-05 

Catholic  Slovaks 

5,394 

0.07 

-07 

League  v.  scrutin  de  liste 

70,857 

3 

0.96 

1. 00 

.04 

Czechoslovakian    National 

Democrats 

359,533 

15 

4.87 

5.00 

•13 

Czechoslovakian  Catholics 

623,522 

25 

8.44 

8.33 

.11 

Czechoslovakian  Agrarians 

1,105,429 

46 

14-97 

15-34 

•37 

Middle  Class  party 

291,238 

12 

3-94 

4.00 

.06 

German  Christian  Socialists 

348,097 

14 

4.71 

4.67 

.04 

Slovak  Peoples  party 

425,052 

19 

5-76 

6-33 

-57 

German  National  Socialists 

204,096 

8 

2-77 

2.67 

.10 

Total 

7,385,084 

300 

100.00 

100.00 

*  For  these  statistics  see  Rapports  de  V  Office  de  Statistique  de  la  Republique  Tcheco- 
slovaque,  LXXXVII  (1929),  658. 
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confidence  which  the  regime  has  engendered  was  reiterated 
recently  when  Czechoslovakia  extended  proportional  repre- 
sentation to  elections  to  the  autonomous  provincial  diets  in 
Moravia-Silesia,  Bohemia,  Slovakia  and  Ruthenia.^°  On  the 
whole,  it  may  be  concluded  that  the  new  electoral  laws  are 
among  the  most  successful  institutions  which  the  post-war 
constitutions  introduced  in  central  Europe. 

^°  Rapports  de  V  Office  de  Statistique   de   la  Republique    Tchecoslovaque,    LXXXV 
(1928),  601. 


CHAPTER  VI 
INITIATIVE,  REFERENDUM  AND  RECALL 

THE  radical  democracy  of  the  new  constitutions  did  not 
exhaust  itself  by  the  extension  of  the  suffrage  and  the 
adoption  of  proportional  representation.  Among  its  other 
conquests  was  its  juridical  establishment  of  the  electorate  as 
a  competitor  or  associate  of  the  legislature.  The  Weimar 
Constitution  and  the  constitutions  of  the  federated  German 
Lander  all  provide  for  some  form  of  popular  legislative 
activity.^  So  do  the  constitutions  of  the  three  Baltic  common- 
wealths, Latvia,^  Estonia,^  and  Lithuania,*  of  Austria  ^  and  of 
its  Alpine  Lander,  Salzburg,''  Tyrol  ^  and  Vorarlberg  ^  and 
of  the  Free  City  of  Danzig.''  Many  of  these  latter  provisions 
were  inspired  by  the  experience  of  the  Swiss  cantons  or  were 
modelled  directly  upon  the  appropriate  clauses  in  the  Ger- 
man Constitution.  Among  the  Slavic  states,  more  loyal  to 
the  French  tradition  of  representative  government,  only 
Czechoslovakia  inserted  a  clause  in  her  Constitution  antici- 
pating a  form  of  direct  legislative  activity.^" 

Practically  all  of  these  constitutions  expect  the  electorate  to 
make  decisions  upon  projects  of  law  referred  to  it  by  the 
legislature.  Most  of  them  also  anticipate  the  initiation  of 
legislative  projects  by  the  electorate.  The  only  ones  which 
do  not  authorize  popular  initiation  are  the  Czechoslovakian 
and  the  constitutions  of  two  or  three  of  the  German  Lander. 
In  one  state  or  another,  therefore,  both  of  the  two  processes 

^  Cf.  Constitution  of  the  German  Reich,  Arts.  43;  73—76;  also  the  following 
articles  in  the  constitutions  of  the  Lander:  Anhalt,  g— 1 1;  Baden,  3,  21—24,  45,  46; 
Bavaria,  2,  3,  10,  30,  76,  77;  Bremen,  4—8,  18;  Brunswick,  2,  23,  41—43;  Hamburg, 
53—55;  Hesse,  3,  4,  10—16,  24;  Lippe,  10—12;  Liibeck,  14,  69;  Mecklenburg- 
Schwerin,  40,  44—46,  49;  Mecklenburg-Strelitz,  22,  23,  31—33;  Oldenburg,  34,  35, 
55>  65,  67,  68;  Prussia,  3,  6,  14;  Saxony,  3,  35-38;  Schaumburg- Lippe,  3,  4,  10, 
11;  Thuringia,  3,  16,  24—28;  Wiirttemberg  4,  5,  16,  41,  43—45. 

2  Arts.  48,  50,  65,  72-80.  "^  Arts.  22,  25,  26. 

3  Arts.  29-34.  *  Arts.  15,  16,  26. 
*  Arts.  103-104.  ^  Arts.  43,  47—49. 
^  Arts.  41,  43,  45,  46,  48.                           ^°  Para.  46. 

^  Arts.  7,  21,  23—27. 
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of  direct  legislation,  known  in  America  as  the  referendum 
and  the  initiative,  have  been  recognized.  Their  widespread 
adoption  in  this  part  of  Europe  marks  the  greatest  gains  these 
institutions  have  made  outside  of  the  Swiss  cantons  and  the 
American  states  and  involves,  perhaps,  the  most  formidable 
attempt  yet  made  to  secure  the  coexistence  in  the  same  state 
of  both  pure  and  representative  forms  of  democracy. 

The  referendum  is  constitutionally  required  in  only  a  few 
cases  and  then,  usually,  only  for  those  legislative  projects 
which  have  the  character  of  a  constitutional  amendment  or 
revision.  Thus  Austria  makes  it  compulsory  in  case  of  a  total 
revision  of  the  Constitution.  Estonia  prescribes  a  referendum 
for  all  constitutional  amendments  and  Latvia  makes  it  neces- 
sary for  the  amendment  of  those  articles  of  her  Constitution 
which  describe  the  form  of  government  and  the  extent  of  the 
state's  territory.  Among  the  constitutions  of  the  German 
Lander,  that  of  Baden  demands  a  referendum  upon  all  con- 
stitutional amendments  and  that  of  Hesse  upon  all  amend- 
ments which  do  not  secure  at  least  a  four-fifths  majority  in 
the  diet.  Two  of  the  Austrian  Lander,  Salzburg  and  Tyrol, 
also  provide  for  obligatory  referenda,  the  former  in  case  of 
a  complete  revision,  the  latter,  for  amending  certain  portions 
of  the  fundamental  law.  With  these  exceptions,  the  referen- 
dum is  universally  of  a  facultative  nature,  power  to  inaugu- 
rate it  being  lodged  in  a  definite  portion  of  the  electorate, 
in  a  minority  of  the  legislature  supported  by  a  popular  peti- 
tion, or  in  the  executive  department  of  the  government. 

In  some  cases  where  it  has  been  adopted,  the  initiative  is 
imperfect  in  form.  Thus  Austria  and  two  of  its  Lander,  Tyrol 
and  Salzburg,  the  German  Land  of  Anhalt  and  the  state  of 
Lithuania  permit  a  popular  petition  for  ordinary  legislation 
to  go  no  farther  than  the  legislature.  If  that  body  refuses  to 
enact  the  proposal,  the  project  is  dropped.  There  exist  no 
means  by  which  the  electorate  may  overcome  the  opposition 
of  the  legislature.  This  kind  of  popular  initiative  differs  from 
the  venerable  privilege  of  petitioning  the  legislature  only  in 
that  it  assumes  the  character  of  a  completed  draft  of  law  and 
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may  be  introduced  only  by  members  of  the  electorate.  Lithu- 
ania, perhaps  to  indicate  the  close  relationship  between  the 
two,  has  appropriately  placed  the  constitutional  provisions 
for  the  initiative  in  the  bill  of  rights  immediately  after  the 
right  of  petition.^^ 

The  statutory  and  constitutional  provisions  governing  the 
operation  of  these  instruments  of  direct  legislation  do  not 
vary  greatly  from  those  found  in  Switzerland  and  in  the  states 
of  the  American  Union.  There  are,  in  the  first  place,  the  usual 
administrative  provisions  regulating  the  degree  of  electoral 
participation  necessary  for  a  decision  at  the  polls.  In  Ger- 
many, a  majority  vote  on  a  referendum  petition  to  repeal  a 
law  of  the  Reichstag  is  indecisive  unless  at  least  a  majority  of 
the  registered  voters  have  participated.^^  This  same  require- 
ment has  been  applied  to  electoral  decisions  upon  popular 
initiatives  which  the  Reichstag  has  rejected,  although  doubt 
persists  whether  or  not  such  an  application  was  intended  by 
the  Constituent  Assembly.^^  Similar  requirements  for  elec- 
toral decisions  exist  in  Estonia,  in  the  Free  City  of  Danzig  and 
in  the  German  Lander  of  Prussia,  Saxony,  Thuringia  and 
Bremen.  In  the  second  place,  larger  majorities  are  usually  re- 
quired to  enact  constitutional  amendments  than  to  enact 
ordinary  legislation.  In  Germany,  for  instance,  whether  sub- 
mitted as  an  ordinary  referendum  or  as  an  initiative,  a  con- 
stitutional amendment,  to  be  successful,  must  secure  the  votes 
of  at  least  a  majority  of  the  entire  German  electorate.  An  ordi- 
nary statute,  on  the  other  hand,  needs  only  a  majority  of  those 
voting,  provided,  of  course,  at  least  a  majority  of  the  electors 
participate  in  the  balloting.  Several  of  the  Lander,  notably 
Hesse,  Prussia  and  Thuringia,  make  similar  distinctions. 

There  is  also  the  familiar  list  of  topics  which  cannot  be 
submitted  to  a  popular  decision.  In  the  German  Reich  the 
electorate  may  not  vote  upon  the  budget,  fiscal  measures  or 

^^  Constitution,  Arts.  22  and  23.  ^^  Constitution,  Art.  75. 

^^  See  summary  of  the  decision  of  the  German  electoral  court  on  the  initiative 
on  the  princes'  property  in  J.  V.  Bredt,  "Volksbegehren,"  Preussische  Jahrbiicher, 
CCXX  (1930),  4. 
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official  salaries,  unless  the  national  executive  agrees  to  sub- 
mit proposed  statutes  on  such  subjects  to  a  referendum. 
Bavaria,  which  is  more  conservative  than  any  other  German 
Land  in  this  matter,  includes  among  the  prohibited  subjects, 
besides  those  mentioned  for  the  Reich,  the  creation  of  offices, 
treaties  with  other  Lander,  laws  delimiting  the  frontier,  and 
all  laws  declared  urgent  by  the  local  diet.  Estonia  adds  decla- 
rations of  war,  of  peace,  of  a  state  of  siege  and  its  suspension, 
and  of  mobilization. 

Among  the  legal  regulations  applying  only  to  the  initia- 
tive, perhaps  those  governing  the  accumulation  of  signatures 
necessary  to  introduce  a  petition  are  of  greatest  interest.  The 
German  Reich  leads  the  way  in  this  respect  by  requiring  that 
the  unusual  total  of  ten  per  cent  of  the  signatures  of  the  en- 
tire electorate  shall  accompany  an  acceptable  petition  for  an 
initiative.  At  present,  this  percentage  would  equal  in  round 
numbers  the  truly  formidable  total  of  4,450,000  signatures. 
Latvia  makes  a  similar  percentage  requirement;  in  her  case 
the  absolute  number  would  at  present  equal  about  150,000 
signatures.  At  least  four  of  the  German  Lander^  Wiirttem- 
berg.  Saxony,  Bavaria  and  Hamburg,  have  percentage  re- 
quirements equally  large,  and  in  three  more  they  are  even 
larger,  Bremen  requiring  one-fifth,  Anhalt,  one-fourth,  and 
Thuringia,  one-third,  of  the  voters'  signatures.  Austria  and 
Estonia  are  more  moderate,  the  former  fixing  the  total  at 
200,000,  or  one-seventieth  of  her  present  electorate,  the  lat- 
ter at  25,000,  or  approximately  one  twenty-fifth  of  her  elec- 
torate. The  major  portion  of  the  expense  incidental  to  the 
collection  of  these  signatures  must  be  borne  by  the  promoters 
of  the  initiative. 

In  all  those  states  in  which  a  popularly  initiated  proposal 
may  ultimately  go  to  a  vote  of  the  electorate,  a  completed 
draft  of  the  projected  law  must  accompany  the  petition  and 
the  lists  of  signatures."  The  draft  law  and  ancillary  material 

^*  See,  for  example,  the  text  of  the  project  introduced  on  the  occasion  of  the 
initiative  on  the  German  princes'  property  in  H.  F.  Gosnell,  "The  German  Refer- 
endum on  the  Princes'  Property,"  American  Political  Science  Review,  XXI  (1927),  119. 
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are  first  submitted  to  the  appropriate  minister  in  the  cabinet, 
usually  the  minister  of  the  interior,  and  are  subsequently 
turned  over  by  him  to  the  legislature.  Invariably,  if  the  legis- 
lature accepts  the  draft  law,  the  initiative  process  is  termi- 
nated. If,  on  the  other  hand,  the  legislature  refuses  to  accept, 
or  accepts  with  reservations,  then  the  draft  law  goes  to  the 
polls.  In  such  a  case,  the  legislature  may  offer  a  counter  pro- 
posal and  may  take  any  legitimate  steps  it  thinks  desirable 
to  discountenance  the  initiative  proposal  with  the  electorate. 

Some  of  these  administrative  regulations  actually  tend  to 
discourage,  rather  than  to  promote,  the  use  of  the  initiative. 
This  is  particularly  true  of  the  requirements  for  signatures 
and  of  the  opportunity  offered  the  legislature  to  oppose 
publicly  any  initiative  proposal  which  it  has  rejected.  These 
restrictions  are  undoubtedly  an  index  of  the  ill-concealed 
dislike  which  has  been  manifested  towards  the  initiative  since 
its  adoption.  The  dislike  was  apparent  in  Germany  during 
the  deliberations  of  the  Weimar  Assembly.  No  mention  of 
the  initiative  occurred  in  the  original  draft  of  the  constitution 
submitted  by  Professor  Preuss.  When  a  formal  proposal  to 
make  the  initiative  a  part  of  the  Constitution  did  come  be- 
fore the  Assembly,  it  was  opposed  both  by  the  Right  and  by 
the  republican  parties.  Some  of  the  spokesmen  of  the  latter 
opposed  it  because  they  considered  the  initiative  a  potential 
rival  of  parliament  and  therefore  dangerous  to  representative 
government. ^'^  Only  the  socialists  supported  the  initiative 
whole-heartedly  and  it  was  their  demand  which  caused  its 
inclusion  in  the  Constitution. 

In  contrast  to  this  hostility  towards  the  initiative,  the  ref- 
erendum enjoyed  marked  favour.  The  same  moderate  parties 
in  the  Weimar  Assembly  who  had  opposed  the  former  in- 
stitution found  the  latter  desirable.  They  desired  it  because 
they  felt  that  the  referendum  was  a  means  for  "  perfecting  " 
representative  government.  In  case  of  a  deadlock  between 

^^  Cf.,  for  instance,  opinions  entertained  by  the  Democratic  representative  von 
Delbriick,  E.  Vermeil,  La  Constitution  de  Weimar  et  le  principe  de  la  democratic  Allemande 
(Strassburg,  1923),  p.  136. 
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parliament  and  the  cabinet,  the  question  at  issue  could  be 
sent  to  the  polls  for  a  solution  and  the  deadlock  resolved 
without  entailing  the  resignation  of  the  cabinet  or  the  disso- 
lution of  the  parliament.  Parliamentary  government  with  the 
referendum  would  thus  become  a  more  stable  institution.^® 

This  thesis  that  the  referendum  would  "  perfect "  the  rep- 
resentative regime  exerted  considerable  influence  over  the  va- 
rious constituent  assemblies  and  was  responsible  for  the 
generous  provision  made  for  this  institution.  Most  of  the 
constitutions  expressly  provide  for  the  referendum  in  case  of 
a  disagreement  between  cabinet  and  parliament  over  pro- 
posed legislation.  This  is  the  purport  of  the  German  pro- 
vision that  the  President  may  institute  a  referendum  upon  a 
law  within  a  month  after  its  enactment  by  the  Reichstag.^'^ 
This  is  also  the  object  of  the  provisions  for  the  referendum 
found  in  the  Czechoslovakian  Constitution  and  in  the  con- 
stitutions of  the  Free  City  of  Danzig,  of  Lithuania  and  of  a 
half  dozen  of  the  German  Lander. 

The  constitutions  also  propose  that  the  referendum  be  used 
to  resolve  deadlocks  between  the  two  chambers  of  a  bicameral 
legislature.  In  Germany  it  is  recognized  that  the  executive  may 
demand  a  popular  referendum  in  case  the  Reichsrat  and  the 
Reichstag  fail  to  agree.  If  the  Reichsrat's  amendments  are 
refused  by  the  Reichstag  by  a  two-thirds  majority,  the  cabinet, 
acting  for  the  President,  must  either  promulgate  the  bill  as 
law  or  refer  it  to  the  people.  If  the  Reichstag  cannot  muster 
a  two-thirds  majority  against  the  objections  or  amendments  of 
the  upper  chamber,  then  the  cabinet,  in  lieu  of  dropping 
the  bill  altogether,  may  refer  it  to  the  electorate.^®  A  not  dis- 
similar situation  prevails  in  Prussia.  There,  instead  of  letting 
a  bill  die  because  it  has  been  unable  to  muster  a  two-thirds 
majority  against  the  amendments  of  the  upper  chamber,  or 
Staatsrat,  the  diet  may  refer  the  bill  to  the  electorate. ^^ 

^^  Cf.  Vermeil,  op.  cit.,  p.  136;  also  H.  Oppenheimer,  The  Constitution  of  the 
German  Republic  (London,  1923),  p.  148. 
^^  Constitution,  Art.  73. 
18  Constitution,  Art.  74.  "  Constitution,  Art.  42. 
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A  third  and  last  application  of  the  thesis  that  the  referen- 
dum "  perfects  "  representative  institutions  is  to  be  discerned 
in  the  provisions  enabling  minority  groups  in  the  legislature 
to  delay  pending  legislation  and  ultimately  secure  its  refer- 
ence to  the  electorate.  In  Latvia,  a  third  of  the  membership 
of  the  Saeima  may  delay  promulgation  of  an  enacted  measure 
for  two  months.  If,  during  the  interval,  a  petition  for  a  refer- 
endum bearing  the  signatures  of  one-tenth  of  the  qualified 
voters  can  be  secured,  the  bill's  fate  is  determined  by  the 
electorate. -°  The  situation  in  Germany  is  identical  except 
that  only  one-twentieth  of  the  voters  is  required  to  refer  the 
bill.^^  In  Estonia,  also,  a  lesser  number  is  competent  to  refer 
a  bill,  25,000,  or  one  twenty-fifth  of  the  voters,  being  sufficient. 

Despite  this  juridical  harmony  with  representative  govern- 
ment the  referendum  has  not  yet  been  applied  to  the  process 
of  law-making  in  any  of  those  states  which  adopted  it.  In 
1924,  the  German  Hanoverian  party  conducted  an  unsuccess- 
ful plebiscite  among  the  inhabitants  of  Hanoverian  Prussia 
on  a  proposal  to  detach  Hanover  from  Prussia.  This,  how- 
ever, was  not  a  legislative  referendum  but  one  of  an  adminis- 
trative nature  carried  out  in  accordance  with  Article  18  of 
the  German  Constitution.  This  Article,  it  will  be  recalled, 
provides  that  new  Lander  may  be  established  by  breaking 
up  those  already  in  existence  wherever  such  action  meets  with 
popular  favour.--  Outside  of  Germany,  activity  has  also  been 
negligible.  The  Estonian  Social  Democratic  party  attempted 
in  1926  to  secure  a  referendum  on  a  landowners'  compensa- 
tion law  which  had  just  passed  the  Riigikogu.  Apparently 
the  motive  was  to  secure  popular  support  for  the  party's 
policy  of  expropriation.  The  request  for  a  referendum  was 
refused  by  the  parliamentary  bureau  because  the  proposal 
allegedly  affected  the  public  finances.-^  Finally,  as  we  have 
noted  in  another  chapter,  Estonia  held  a  constitutional  ref- 

2°  Constitution,  Art.  72.  ^^  Constitution,  Art.  72. 

^^  For  a  summary  of  the  results  of  this  plebiscite,  see  p.  52. 
^^  S.  von   Csekey,  "Die  Verfassungsentwicklung  Estlands,  1918— 1928,"  J'aAr- 
buch  des  qffentlichen  Rechts,  XVI  (1928),  193.  In  this  connection,  it  is  interesting  to 
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erendum  in  August,  1932,  to  determine  whether  or  not  the 
office  of  President  should  be  added  to  the  organs  of  govern- 
ment. The  proposal  to  establish  the  office  was  defeated  by  a 
large  majority.^* 

The  initiative  has  been  somewhat  more  successful,  at  least 
in  Germany  and  its  Lander  and  in  the  two  Baltic  states, 
Estonia  and  Latvia.  In  the  Reich  there  have  been  seven  peti- 
tions for  an  initiative,  two  of  which  have  been  brought  to 
the  polls.  The  first  of  these  was  the  Social  Democratic  and 
Communist  initiative  to  confiscate  the  property  of  princes 
and  of  the  families  of  princes  who  had  ruled  in  Germany  be- 
fore 1918.  The  petition  was  admitted  by  the  Minister  of  the 
Interior  in  February,  1926,  and  between  March  4th,  and 
March  17th,  the  signatures  of  more  than  twelve  and  one-half 
million  electors  were  collected  for  it.  This  was  about  eight  mil- 
lion more  than  the  number  required  to  submit  the  petition  to 
the  legislature  and  ultimately  to  the  people.  The  popular 
vote  on  the  petition  was  held  in  June,  following  the  Reichs- 
tag's refusal  to  give  it  the  force  of  law.  Of  approximately 
thirty-nine  and  one-half  million  voters  on  the  electoral  rolls 
of  the  nation,  a  few  more  than  fifteen  and  one-half  million, 
or  thirty-nine  per  cent,  participated.  Of  these,  fourteen  and 
one-half  million,  or  thirty-six  and  one-half  per  cent  of  the 
entire  electorate,  endorsed  the  initiative;  about  one-half  mil- 
lion, or  one  and  one-half  per  cent  of  the  entire  electorate, 
voted  against  the  measure.  Over  a  half-million  of  the  ballots 
cast  were  invalid.-^  Since  the  cabinet  and  the  Reichstag  had 


note  that  in  Finland,  where  the  Constitution  does  not  recognize  direct  legislation, 
the  Riksdag  recently  authorized  a  referendum  on  the  question  of  restoring  the 
traffic  in  alcoholic  beverages.  The  balloting,  held  on  December  31,  1931,  produced 
a  considerable  majority  in  the  affirmative.  For  the  results,  see  New  York  Times, 
Jan.  I,  1932. 

2*  New  York  Times,  Apr.  i,  1932,  and  Aug.  20,  1932. 

2^  The  official  results  were  as  follows:  *  ^ 

Total  signatures  on  petition 12,523,939 

Total  registered  electorate 39>7365509 

Poll i5>599=797 

Per  cent  of  registered  electors  participating  ....  39.3 
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declared  the  measure  to  be  of  the  nature  of  a  constitutional 
amendment  which,  to  be  accepted,  needed  an  affirmative  poll 
of  a  majority  of  the  entire  German  electorate,  the  initiative 
was  lost  by  about  five  and  one-half  million  votes. 

An  even  less  successful  outcome  attended  the  second  Ger- 
man initiative  to  come  to  a  vote,  that  on  war  guilt,  introduced 
in  October,  1929,  by  the  parties  of  the  extreme  Right  under 
the  leadership  of  Dr.  Alfred  Hugenberg.  This  time  the  num- 
ber of  voters  required  to  introduce  the  proposal  in  the  Reichs- 
tag was  barely  mustered,  only  a  few  more  than  four  million 
having  endorsed  it.  In  the  balloting  on  December  22,  1929, 
the  record,  comparatively  speaking,  was  even  worse.  Scarcely 
six  and  one-half  million,  or  fifteen  per  cent  of  the  registered 
electorate  of  forty-two  million,  cast  ballots.  As  on  the  previous 
occasion,  most  of  the  ballots  cast  were  favourable,  approxi- 
mately five  and  three-quarter  million,  or  fourteen  per  cent 
of  the  registered  electorate,  having  voted  aye,  and  three  hun- 
dred thousand,  or  not  quite  one  per  cent,  nay.-**  The  cabinet 
had  again  ruled  that  the  initiative  was  a  constitutional  one 
and  consequently  the  proposal  would  have  needed  about  fif- 
teen million  more  votes  for  its  acceptance. 


Total  invalid  ballots 558,903 

Total  valid  ballots 15,040,894 

For  the  proposal 14,455,184  or  36.4  per  cent 

Against  the  proposal 585,710  or     1.5  per  cent 

*  For  the  details  of  these  statistics  see  Statistisches  Jahrbuchfiir  das  Deutsche  Reich 
(1926),  pp.  452-453. 

^®  The  official  results  were  as  follows:  * 

Total  signatures  on  petition 4)I37jI93 

Total  registered  electorate 42,292,914 

Poll 6,308,578 

Per  cent  of  registered  electors  participating.    .    .    .  14-92 

Total  invalid  ballots I3i>493 

Total  valid  ballots 6,177,085 

For  the  proposal 5,838,890  or  13.81  per  cent 

Against  the  proposal 338, 195  or    0.80  per  cent 

*  For  the  details  of  these  statistics  see  Statistisches  Jahrbuch  fUr  das  Deutsche 
Reich  (1930),  p.  567. 
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Among  the  German  Lander^  there  have  been  two  initiative 
petitions.  One,  in  Hamburg,  in  1921,  failed  at  the  stage  for 
the  collection  of  signatures.  One,  in  Bavaria,  in  1924,  failed 
to  receive  a  majority  at  the  poUs.^^ 

Certain  conclusions  are  indicated  by  the  results  of  this 
German  experience  with  the  initiative.  In  the  first  place, 
it  is  evident  that  there  are  several  difficulties  of  a  technical 
nature  which  may  embarrass  any  group  essaying  to  test  its 
national  strength  in  this  way.  The  first  of  these  is  the  require- 
ment that  an  initiative,  in  order  to  be  introduced,  must  be 
supported  by  ten  per  cent  of  all  the  registered  voters.  Al- 
though in  the  case  of  the  initiative  on  the  princes'  property 
the  thoroughly  disciplined  radical  parties  were  able  almost 
to  treble  the  required  number  of  signatures,  the  Nationalist 
sponsors  of  the  initiative  on  war  guilt  were  not  sure  until  the 
last  day  of  registration  that  they  had  secured  the  qualifying 
number.  It  would  appear  that  only  when  the  supporters  of  an 
initiative  enlist  the  aid  of  parties  commanding  a  very  large 
and  thoroughly  disciplined  following  is  there  any  hope  of 
overcoming  this  first  obstacle.  Incidentally,  the  difficulties 
encountered  at  this  stage  are  not  lessened  by  the  requirement 
that  the  sponsors  of  an  initiative  bear  the  entire  expense  of 
collecting  the  signatures.  At  least  one  of  the  proposed  initia- 
tives which  never  reached  the  stage  for  the  collection  of  sig- 
natures, that  introduced  by  a  tenants'  league  in  1922,  lapsed 
because  the  promoters  could  not  bear  the  expense. ^^ 

A  second  obstacle  to  the  success  of  the  initiative  revealed 
by  this  experience  in  Germany  is  the  indecisive  polling. 
Unless  at  least  a  majority  of  the  entire  electorate  participates 
in  the  balloting,  no  decision  can  be  reached.  The  opposition 
parties  have  taken  advantage  of  this  requirement  and,  in  the 
case  of  both  initiatives  which  reached  the  polling  stage,  coun- 
selled their  followers  to  remain  away  from  the  polls.  The 
chances  of  success  for  the  two  initiatives  in  question  were  not 

27  R.  Thoma,    The  Referendum  in  Germany,"  Journal  of  the  Society  of  Compara- 
tive Legislation  and  International  Law,  3rd  Series,  X,  pt.  i,  (1928),  61. 
2^  Bredt,  op.  cit.,  p.  2. 
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seriously  affected  by  this  action,  for  even  the  most  liberally 
patronized  polling  would  probably  not  have  resulted  in  an 
affirmative  vote  equal  to  a  majority  of  the  German  electorate, 
a  total  which  their  constitutional  character  demanded  for 
enactment.  But  the  policy  will  be  of  inestimable  value  as  a 
negative  weapon  in  the  case  of  a  future  statutory  initiative, 
the  acceptance  of  which  requires  only  a  favourable  majority 
in  a  poll  in  which  a  majority  of  the  electorate  participates. 
On  such  occasions,  the  opposition,  by  allying  itself  with  the 
habitual  non-voter,  may  conceivably  so  reduce  participation 
as  to  render  the  balloting  nugatory.  In  order  to  succeed,  a 
statutory  initiative  may,  in  practice,  have  to  meet  the  same 
requirements  as  a  constitutional  one,  i.e.,  secure  an  affirma- 
tive vote  on  the  part  of  at  least  a  majority  of  the  entire 
electorate. ^^ 

Still  a  third  administrative  embarrassment  for  the  initiative 
revealed  by  German  experience  is  to  be  discovered  in  the 
excepted  topics.  On  at  least  three  occasions  the  German  Min- 
ister of  the  Interior  has  refused  to  permit  an  initiative  on  the 
ground  that  its  provisions  affected  the  public  finances.^" 

Besides  these  technical  hurdles,  an  initiative  is  also  likely 
to  encounter  the  hostility  of  the  cabinet  and  of  the  legislature. 
The  opposition  of  these  organs  is  both  formidable  and  effec- 
tive. The  cabinet,  especially,  possesses  unrivalled  means  for 
dissuading  the  electorate  from  voting  for  a  petition.  The 
parliamentary  forum  may  be  used;  the  radio  and  the  press 
may  be  exploited  to  the  full.  Formal  manifestoes  may  be 
published  advising  the  people  to  remain  at  home  on  election 
day.  The  prestige  of  the  presidential  office  can  also  be  en- 
listed against  the  proposal  ^^  and,  at  least  on  one  occasion, 
responsible  government  officials  have  gone  so  far  as  to  warn 

2'  Cf.  H.  Kantorowicz,  "The  New  German  Constitution  in  Theory  and  Prac- 
tice," Economica,  VII   (1927),  58—59.  ^°  Bredt,  op.  cit.,  p.  2. 

^^  See,  for  instance,  President  von  Hindenburg's  letter  to  his  presidential  cam- 
paign manager,  Herr  von  Loebell,  respecting  the  initiative  on  the  princes'  property; 
contents  in  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung," 
Jahrbuch  des  offentlichen  Rechts,  XVII  (1929),  88—89.  See  also  the  President's  announce- 
ment concerning  the  war  guilt  initiative,  Mew  York  Times,  Oct.  17,  1929. 
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civil  servants  that  it  was  their  duty  to  help  defeat  an  initiative. 
If,  in  spite  of  the  cabinet's  efforts,  success  should  attend  the 
initiative  at  the  polls,  the  Reichstag  might  easily  be  persuaded 
to  repeal  the  law  thus  enacted. 

But  the  future  of  the  initiative  in  Germany  appears  to  be 
most  seriously  jeopardized  by  the  effects  of  proportional 
representation.  This  system,  as  we  have  already  noted,  secures 
an  almost  exact  reflection  in  the  Reichstag  of  the  electoral 
strength  of  each  party.  That  being  the  case,  parties  which 
have  suffered  defeat  or  disappointment  in  the  Reichstag 
would  hesitate  to  take  their  case  to  the  people  because  of  the 
likelihood  of  a  fate  at  the  polls  similar  to  that  in  the  legisla- 
ture. This  conjecture  has  received  rather  startling  confirma- 
tion in  the  two  initiatives  upon  which  the  people  have  voted. 
In  the  one  on  the  princes'  property,  the  number  of  favourable 
ballots  cast  constituted  a  proportion  of  the  entire  electorate 
just  one-half  of  one  per  cent  higher  than  the  ratio  which  the 
deputies  of  the  sponsoring  parties  in  the  Reichstag  bore  to 
the  entire  membership  of  that  body.^^  In  the  initiative  on 
war  guilt,  the  approximation  was  not  quite  so  close  since  only 
fourteen  per  cent  of  the  voters  supported  the  initiative,  while 
the  sponsoring  parties  counted  about  seventeen  per  cent  of 
the  Reichstag's  membership  in  their  ranks.  The  greater  varia- 
tion may  be  explained  partly  by  the  greater  degree  of  disci- 
pline maintained  among  their  followers  by  the  parties  prose- 
cuting the  first  initiative.  In  any  event,  the  results  of  even  the 
second  initiative  were  sufficiently  close  to  demonstrate  the 
futility  of  appealing  to  the  electorate  for  a  decision  against 
the  opposition  of  the  legislative  majority.  Under  the  circum- 
stances produced  by  proportional  representation,  direct  legis- 
lation becomes  merely  a  means  of  focussing  public  attention 
upon  specific  demands  of  the  minority  parties. 

More  time  must  elapse  before  a  definitive  judgment  may 
be  rendered  on  the  future  of  the  German  initiative.  The  ex- 
perience, since  1919,  however,  holds  little  promise  and  there 
are  those  who  already  consider   the   institution  obsolete. ^^ 

32  Thirty-six  and  one-half  per  cent  and  thirty-six  per  cent  respectively. 

33  Oppenheimer,  op.  cit.,  p.  150. 
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One  authority  suggests  that  if  proportional  representation 
were  aboHshed  and  the  correspondence  between  electoral  and 
parliamentary  opinion  became  less  marked  as  a  result,  the 
initiative  might  be  rejuvenated.^*  The  prospects  of  such  a 
radical  change  in  the  electoral  system  appear,  however,  to  be 
remote.  There  is  more  merit  in  the  suggestion  that  some 
promise  for  the  initiative  may  be  discovered  in  those  ques- 
tions which  are  regarded  as  non-partisan  or  which  cut  across 
party  lines. ^^  Questions  of  this  sort,  provided  they  could  be 
solved  by  mere  affirmative  or  negative  vote,  might  secure  a 
genuinely  popular  verdict.  But  the  proposed  fare  is  likely 
to  be  meagre  in  quantity,  especially  in  Germany,  where  the 
very  number  of  the  political  parties  tends  to  transform  a 
maximum  of  public  questions  into  party  issues. 

Most  of  these  observations  on  the  German  experience  apply 
as  well  to  the  use  of  the  initiative  in  Estonia  and  Latvia.  In 
the  former  state,  apparently  only  one  initiative  has  ever  been 
brought  to  the  polling  stage.  This  was  the  one  introduced 
by  the  clerical  parties  in  1922  to  restore  religious  instruction 
to  the  curriculum  of  the  primary  schools.  The  Riigikogu 
rejected  the  proposal  in  December,  1922;  but  in  the  subse- 
quent balloting  in  February,  1923,  it  obtained  the  consid- 
erable electoral  majority  of  125,000  votes.  Over  sixty  per  cent 
of  the  registered  voters  participated  in  the  balloting  and 
some  seventy-two  per  cent  of  these  favoured  the  draft  law.^^ 
A  subsequent  initiative  petition  to  reduce  the  membership 

^'^  Thoma,  op.  cit.,  p.  73. 

^^  Bredt,  op.  cit.,  p.  12. 

^^  The  results  of  the  poll  were  as  follows:  * 

Total  registered  electorate 681,543 

Poll 452,657 

Per  cent  of  registered  electors  participating 66.2 

Invalid  ballots 605 

Total  of  those  in  favour  of  the  proposal 328,369 

Total  of  those  against  the  proposal 1 24,288 

Per  cent  of  those  in  favour  of  the  proposal 72 

*  For  these  statistics  see  Recueil  mensuel  du  Bureau  Central  de  Statistique  de  I'Estonie, 
XIV  (1923),  59-60. 
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of  the  Estonian  legislature  from  one  hundred  to  fifty  deputies, 
introduced  by  the  Estonian  Workers  party  in  1926,  was  re- 
jected as  unconstitutional  by  the  parliamentary  bureau." 

In  Latvia,  at  least  one  initiative  has  also  been  brought  to 
the  polling  stage  since  1922.  This  related  to  an  attempt 
on  the  part  of  various  Latvian  parties  and  parties  representing 
the  German  minorities  to  prevent  the  transfer  of  certain 
property  from  the  Evangelical  to  the  Roman  Catholic  Church. 
Apparently  the  property  had  once  belonged  to  the  latter 
denomination  and  the  majority  parties,  in  order  to  curry 
favour  with  the  communicants,  were  responsible  for  having 
piloted  a  law  through  the  Saeima  reawarding  it  to  them.  The 
initiative  petition  secured  the  requisite  number  of  signatures 
and,  in  the  ensuing  poll,  a  majority  of  the  votes  were  recorded 
in  favour  of  it.  It  happened,  however,  that  only  about  a 
fourth  of  the  registered  electorate  participated  in  the  poll 
and  the  central  electoral  commission,  for  that  reason,  declared 
the  results  inconclusive.  The  commission  took  the  position 
that  a  decisive  poll  required  the  participation  of  at  least  one- 
half  of  the  voters,  even  in  the  case  of  an  initiative  affecting 
only  ordinary  legislation.  Although  its  interpretation  of  the 
Constitution  was  open  to  question,  the  cabinet  supported  the 
commission  and  refused  to  proclaim  the  initiative  proposal 
a  law.^^  By  creating  this  precedent  the  Latvian  authorities  in- 
troduced into  Latvian  law  the  same  potential  discouragement 
of  the  initiative  which  usage  has  sanctioned  in  Germany. 
Simply  by  boycotting  the  polls  the  active  opponents  of  a  pro- 
posal, unwittingly  aided  by  those  who  fail  to  attend  because 
of  indifference  or  for  other  reasons,  may  prevent  participa- 
tion by  a  majority  in  the  balloting  and  thus  cause  the  results 
to  be  inconclusive. 

Apparently  direct  legislation  has  failed  to  develop  into  an 
institution  of  consequence  among  the  post-war  democracies. 
With  the  enactment  of  a  solitary  statute  as  the  product  of 

^^  Von  Csekey,  op.  cit.,  p.  190. 

3^  Paul  Schiemann,  "Acht  Jahre  lettlandische  Verfassung,"  Jahrbuch  des  offent- 
lichen  Rechts,  XVIII  (1930),  271. 
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more  than  ten  years  of  experience  in  all  these  states,  no  other 
conclusion  is  possible.  Its  failure  may  be  attributed  to  various 
factors  but  chiefly  to  the  proportional  electoral  laws.  So  long 
as  these  secure  a  fair  reflection  of  public  opinion  in  the  legis- 
lature, few  political  groups  will  find  it  worth  while  to  appeal 
from  that  body  to  the  nation. 

"  Direct-action  "  democracy  has  secured  still  a  third  repre- 
sentative institution  in  these  new  constitutions  in  the  recall. 
This  institution  involves  the  retirement  of  public  officials 
upon  an  adverse  vote  at  the  polls  before  the  expiration  of 
the  term  for  which  they  were  elected.  In  several  American 
states  and  municipalities,  it  has  been  applied  only  to  admin- 
istrative officials,  judges  and  high  executive  officials.  In  the 
new  European  constitutions,  on  the  other  hand,  an  attempt 
has  been  made  to  extend  its  operation  to  the  recall  of  the 
people's  representatives  in  the  legislature. 

Only  the  constitutions  of  the  German  Reich  and  of  Latvia 
appear  to  have  adopted  an  executive  recall.  An  article  in  the 
first  of  these  two  constitutions  makes  it  possible  for  the  Reichs- 
tag, by  a  two-thirds  majority  vote,  to  bring  a  proposal  to 
recall  the  President  before  the  electorate. ^^  Following  the 
adoption  of  the  Reichstag's  resolution  to  recall,  the  President 
is  suspended  from  his  office.  He  is  then  relieved  of  his  office 
altogether  if  the  Reichstag's  resolution  is  sustained  by  a  sim- 
ple majority  of  the  electorate.*'^  If,  on  the  other  hand,  a  ma- 
jority of  the  electorate  cannot  be  mustered  in  favour  of  the 
recall  resolution,  the  President's  suspension  is  revoked,  he  is 
considered  re-elected  for  another  term  of  seven  years,  and  the 
Reichstag  is  ipso  facto  dissolved. 

The  Latvian  presidential  recall  differs  from  the  German 
in  that  the  entire  process  is  confined  to  the  legislature.  Upon 
demand  of  one-half  of  all  the  members,  the  Latvian  Saeima 
votes  upon  a  resolution  to  recall  the  President.  If  a  majority 
of  at  least  two-thirds  of  the  membership  sustains  the  resolu- 
tion, the  incumbent  loses  the  executive  office  and  another  is 
immediately  elected  to  replace  him."  The  Latvian  President 

^^  Art.  43.         *°  Oppenheimer,  o/(.  aV.,   I- -92.         *i  Constitution,  Art.  51. 
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must  also  resign  his  office  in  case  a  proposal  to  dissolve  the 
Saeima,  initiated  by  him,  is  not  sustained  by  at  least  an  abso- 
lute majority  of  the  entire  Latvian  electorate.*-  It  may  be 
noted,  in  passing,  that  in  the  revision  of  the  Austrian  Consti- 
tution, in  December,  1929,  the  provisions  of  the  Weimar 
Constitution  for  the  presidential  recall  were  duplicated.*^ 

As  we  have  noted  above,  an  attempt  on  the  part  of  the  Ger- 
man Reichstag  to  unseat  the  President  may  result  in  its  own 
dissolution  at  the  hands  of  the  electorate.  This  German  execu- 
tive recall  thus  involves  legislative  recall.  Along  with  the 
power  of  the  Latvian  President  to  propose  a  popular  disso- 
lution of  the  Saeima,  it  may  be  compared  with  the  power  of 
the  electorate  to  recall  the  legislature  provided  for  in  many 
of  the  constitutions  of  the  German  Lander. 

In  all,  about  twelve  of  these  constitutions  recognize  such 
a  recall.**  Most  of  the  twelve  make  it  possible  for  the  recall 
petition  to  be  initiated  directly  by  the  electorate.  Twenty 
per  cent  of  the  entire  electoral  body  may  do  so  in  Prussia, 
Hesse  and  Bavaria;  in  Thuringia,  the  required  number  is 
ten  per  cent  and  in  the  remaining  Lander  it  approximates 
the  one  or  the  other  of  these  two  extremes.  Some  of  the 
Lander,  to  be  sure,  also  provide  that  the  cabinet  may  institute 
the  recall  and  in  one  Land,  Prussia,  the  second  chamber  of 
the  legislature  may  take  the  initiative  in  calling  the  electoral 
body  to  the  polls  on  a  proposal  to  dissolve  the  lower  house. 

As  a  rule,  the  administrative  regulations  which  govern  the 
use  of  the  recall  are  not  very  different  from  those  applicable 
to  the  initiative  and  referendum.  The  expense  of  collecting 
the  signatures  required  for  a  recall  petition,  popularly  ini- 
tiated, must  be  borne  by  that  party  or  group  of  electors  who 

^'^  Constitution,  Art.  50. 

■*3  Art.  60,  Para.  2. 

**•*  These  are  the  Prussian,  Art.  6;  the  Bavarian,  Para.  30;  the  Saxon,  Art.  9; 
the  Hessian,  Art.  24;  the  Thuringian,  Para.  25;  the  Badenese,  Para.  46;  the  Lip- 
pian,  Art.  11;  the  Constitution  of  Wiirttemberg,  Para.  16;  of  Mecklenburg- 
Schwerin,  Paras.  30,  45;  of  Bremen,  Para.  18;  of  Oldenburg,  Paras.  55,  65;  and 
of  Anhalt,  Para.  1 1 . 
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are  immediately  interested.  Favourable  decisions  at  the  polls 
usually  require  extraordinary  majorities  not  unlike  those  de- 
manded for  constitutional  amendments.  In  Bavaria,  at  least 
one-half  of  the  entire  electorate  must  participate  and  at  least 
two-thirds  of  those  who  cast  a  ballot  must  favour  the  recall.*^ 
In  Thuringia,  the  requirements  are  even  more  severe,  a 
favourable  decision  demanding  concurrence  of  at  least  an 
absolute  majority  of  the  entire  electorate."^  Where  the  recall 
is  initiated  by  the  cabinet,  that  body  is  generally  protected 
against  any  legislative  demand  for  its  resignation  until  the 
popular  vote  has  been  tabulated  and  the  results  have  been 
made  public.*^ 

Of  the  two  types  of  recall,  that  operating  against  the  execu- 
tive and  that  operating  against  the  legislature,  the  latter  is 
potentially  the  more  significant.  The  executive  recall,  con- 
fined to  the  two  constitutions  mentioned  above,  those  of 
Latvia  and  Germany,  gives  little  promise  of  usefulness.  In 
both  countries  it  is  to  be  directed  against  a  titular  executive 
who,  under  a  parliamentary  system  of  government,  is  ordi- 
narily so  lacking  in  power  that  he  would  scarcely  have  an 
opportunity  to  create  sufficient  public  dissatisfaction  to  war- 
rant a  demand  for  his  recall.**  The  legislative  recall,  on  the 
other  hand,  is  directed  against  the  most  powerful  organ  in 
the  government,  one,  moreover,  whose  peculiar  relationship 
to  the  electorate  invites  a  maximum  of  popular  control.  This 
type  of  recall  would,  therefore,  promise  more  frequent  use. 

The  expectation  that  it  would  be  used  frequently  and  the 
effect  such  use  might  have  upon  the  representative  system 
have  evoked  some  rather  severe  criticisms  of  the  inclusion 
of  this  type  of  recall  in  the  new  constitutions.  The  eminent 
French  jurist,  M.  Andre  Hauriou,  was  especially  critical  in 

■*'  Constitution,  Para.  30. 

■^^  Constitution,  Art.  26. 

""  Thoma,  op.  cit.,  p.  73. 

**  This  statement  may  have  to  be  modified,  in  so  far  as  it  applies  to  the  German 
President,  if  that  official  continues  to  augment  his  discretionary  powers  under  the 
Constitution.  See  p.  135. 
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an  essay  on  the  device  written  in  1924.  Of  all  the  institutions 
of  direct  democracy,  this  one,  he  said,  is  the  most  inimical 
to  the  integrity  of  the  representative  and  parliamentary  sys- 
tem. Unlike  the  initiative  and  the  referendum,  which  merely 
tend  to  annul  legislative  acts,  this  offers  a  means  of  destroying 
the  legislature  itself.  It  tends  to  paralyse  legislative  action 
by  its  threat  to  cut  short  the  legislature's  term  and  it  destroys 
the  initiative  and  responsibility  of  the  individual  deputy  by 
enjoining  upon  him  an  observance  of  an  electoral  "  mandat 
imperatif."  *^ 

There  may  be  much  truth  in  these  strictures.  On  the  other 
hand,  it  is  not  true  that  the  legislative  recall  is  quite  incon- 
sistent with  the  principles  of  representative  government,  at 
least  not  with  a  representative  government  of  a  parliamentary 
type.  These  German  Lander,  as  well  as  the  Reich,  were  greatly 
influenced  by  the  British,  as  opposed  to  the  French,  concep- 
tion of  parliamentary  government.  Under  the  British  system, 
it  is  customary  for  Parliament  to  be  dissolved  before  the  ex- 
piration of  its  legal  term.  Power  to  dissolve  lies  nominally  in 
the  titular  executive,  the  Kins;.  It  is  conceivable  that  the 
framers  of  these  constitutions  of  the  German  Lander,  desiring 
to  emulate  this  feature  of  British  parliamentary  practice,  but 
lacking  an  officer  corresponding  to  the  British  King,  should 
vest  power  to  secure  a  dissolution  in  the  people.  This  assump- 
tion receives  support  from  the  fact  that  these  constitutions, 
the  only  ones  besides  the  Estonian  to  dispense  with  the  titular 
executive,  are  likewise  the  only  ones  to  provide  for  full- 
fledged  popular  recall.  As  a  substitute  for  royal  dissolution, 
popular  recall  of  the  legislature  becomes  reconciled  with  the 
most  orthodox  representative  system. 

Even  if  the  full  force  of  the  theoretical  criticisms  of  the 
French  jurist  were  admitted,  it  would  appear  that  their  im- 
plications have  not  corresponded  with  the  results  of  the 
experience  with  the  legislative  recall  in  this  part  of  Europe. 
The  German  Lander  have  enjoyed  a  fairly  stable  parlia- 

*^  Andre  Hauriou,  "Le  droit  de  revocation  populaire,"  Revue  politique  et  parle- 
mentaire,  CXX  (1924),  70. 
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mentary  life.  In  Baden,  for  instance,  a  Land  with  a  liberal 
recall  provision,  the  diet  has  been  regularly  elected  according 
to  the  calendar  schedule  of  the  Constitution. ^° 

Moreover,  in  those  instances  where  the  recall  has  been  used, 
there  is  little  evidence  that  the  legislature's  normal  tenure 
has  been  seriously  threatened.  The  recall  has  been  tried  once 
in  each  of  the  six  Lander,  Prussia,  Schaumburg-Lippe,  Ba- 
varia, Brunswick,  Mecklenburg-Schwerin  and  Hesse,  and 
twice  in  Saxony.  In  the  case  of  all  but  the  one  in  Mecklenburg- 
Schwerin,  sufficient  signatures  were  obtained  to  bring  the  re- 
call petition  to  a  vote.  In  the  Bavarian  and  Brunswick  recalls 
and  the  first  Saxon  recall,  the  final  vote  became  unnecessary 
because  the  legislature  dissolved  itself.  On  the  occasion  when 
it  was  held  in  Schaumburg-Lippe,  in  Hesse,  and  in  Prussia, 
and  on  the  occasion  of  its  second  trial  in  Saxony,  the  recall 
failed  because  of  inadequate  majorities  at  the  polls.^^  Thus 
not  a  single  legislature  has  been  dissolved  as  a  consequence  of 
a  popular  vote  sustaining  a  recall  petition. 

The  difficulties  which  the  Prussian  recall  petition  encoun- 
tered may  be  taken  as  illustrative  of  the  vicissitudes  which, 
in  some  degree,  attended  all  of  them  either  at  the  stage  for 
the  collection  of  signatures  or  at  the  referendum  stage.  The 
Prussian  petition  was  introduced  in  the  summer  of  1931  by 
the  reactionary  association  of  war  veterans  known  as  the 
Steel  Helmet.  It  was  designed  to  rid  Prussia  of  a  diet  and  a 
ministry  controlled  by  the  Weimar  Coalition  consisting  of 
Social  Democrats,  Democrats  and  Centrists.  Some  difficulty 
was  experienced  in  amassing  the  extraordinary  total  of  five 
and  one-half  million,  or  twenty  per  cent,  of  the  registered 
electorate  whose  signatures  were  necessary  to  bring  the  recall 
petition  to  the  polls.  The  balloting  was  conducted  in  August, 
1931.  Because  of  the  untoward  efforts  which  a  victory  for  the 
sponsors  of  the  recall  might  have  had,  not  only  upon  Prussia, 
but  upon  the  political  stability  of  Germany  as  a  whole,  the 

^°  Poetzsch,  op.  cit.,  XVII  (1929),  39. 

^^  For  a  history  of  most  of  these  attempted  recalls,  see  Thoma,  op.  cit.,  pp.  70—72. 
For  the  second  Saxon  recall,  see  New  Tork  Times,  Apr.  18,  1932. 
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Prussian  cabinet  went  to  unusual  lengths  to  discredit  the 
proposal  with  the  electorate.  Only  a  few  days  before  the  poll- 
ing, it  issued  a  manifesto  condemning  the  recall  in  no  uncer- 
tain terms  and  called  upon  loyal  Prussians  to  boycott  the 
ballot  box.  It  furthermore  required  all  newspapers,  adminis- 
tration and  opposition  alike,  to  publish  the  manifesto  without 
charge  to  the  state. ^^ 

These  administration  measures  probably  aided  materially 
in  defeating  the  recall.  Approximately  ten  million  votes  were 
cast  in  its  favour;  but  at  least  three  and  one-half  million  more 
would  have  been  necessary  to  oust  the  legislature  since  the 
Constitution  demands  that  at  least  an  absolute  majority  of 
the  entire  electorate  sustain  a  successful  recall  petition.  The 
cabinet's  appeal  apparently  had  its  effect,  since  only  half  a 
million  voters  took  the  trouble  to  go  to  the  polls  and  vote 
against  the  recall.  The  observance  of  the  boycott  was  par- 
ticularly noticeable  in  the  urban  areas,  especially  around 
Berlin,  the  stronghold  of  the  ministerial  parties,  where,  it 
was  estimated,  only  a  third  of  the  normal  vote  was  cast.^^ 

In  practice,  therefore,  the  fate  of  the  recall  has  been  similar 
to  that  of  the  initiative  and  the  referendum.  Like  them  it  has 
found  the  administrative  and  political  hurdles  placed  in  its 
way  extremely  discouraging  if  not  insuperable.  The  almost 
certain  hostility  of  the  governmental  parties;  the  likelihood 
that  these,  under  a  system  of  proportional  representation, 
reflect  majority  sentiment  at  the  polls;  the  heavy  expenditure 
involved  in  collecting  signatures  to  inaugurate  a  petition 
for  a  recall  —  these  are  among  the  more  powerful  forces  op- 
erating to  make  the  recall,  like  the  initiative  and  the  referen- 
dum, an  impractical  institution.  It  may  be  that  the  future  is 
not  quite  as  dark  for  the  recall  as  it  appears  to  be  for  the  other 
two  institutions  of  direct  democracy;  but  there  is  little  reason 
to  expect  that  it  will  be  used  more  often  or  more  successfully 
than  in  the  past. 

^2  New  York  Times,  Aug.  7,  1931.  "  Ibid.,  Aug.  10,  1931. 


CHAPTER  VII 
THE  TITULAR  EXECUTIVE 

WITH  the  exception  of  Estonia  and  the  Lander  of  the 
German  and  Austrian  federations,  all  the  new  demo- 
cratic governments  have  provided  for  an  executive  head  or 
chief  of  state.  This  official  corresponds  to  the  British  King 
or  to  the  French  President;  in  most  cases  he  is  more  readily 
identified  with  the  latter  since,  with  the  exception  of  Yugo- 
slavia, each  of  the  states  under  review  made  him  an  elective 
President  rather  than  an  hereditary  King.  In  states  such  as 
Finland,  Germany  and  Austria,  a  President  rather  than  a 
King  was  provided  for,  in  part,  because  of  diplomatic  pres- 
sure exerted  by  the  Allied  powers,  in  part,  because  the  con- 
templated or  reigning  dynasty  had  been  discredited.  But  in 
these  states,  as  well  as  in  the  others,  the  choice  of  a  President 
was  also,  and  perhaps  primarily,  a  natural  result  of  the  demo- 
cratic spirit  of  the  times. 

Yugoslavia's  retention  of  the  former  Serbian  dynasty  was 
an  acknowledgment  by  the  South  Slavs  of  the  leadership 
which  Serbia  and  its  King  had  furnished  in  the  struq-orle  for 
independence  and  national  solidarity.  The  retention  of  the 
monarchy  was  also  desired  because  it  provided  a  symbol  of 
political  unity  needed  to  offset  the  autonomist  tendencies  of 
Croat  and  Slovene.  But  even  in  Yugoslavia,  the  executive 
office  was  not  unaffected  by  republican  principles.  The  King 
was  constrained  to  recognize  the  people  as  the  source  of  pub- 
lic power;  the  succession  and  the  regency  were  regulated  by 
law;  and  only  the  immediate  members  of  the  royal  family 
were  recognized  as  privileged  before  the  law.^ 

Among  the  states  with  a  republican  chief  of  state,  three 
methods  of  selection  are  in  use.  The  first  is  election  by  the 
legislature,  the  method  observed  in  Czechoslovakia,  Poland, 
Austria  and  Latvia.  In  the  first  three  of  these  states,  where 
the  legislature  is  bicameral,  the  two  houses  constitute  a  single 
assembly  for  electoral  purposes.  When  so  constituted,  they 

^  Cf.  first  Yugoslavian  Constitution,  Arts.  56,  57,  58,  60. 
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are  called  the  National  Assembly  in  Czechoslovakia  and 
Poland  and  the  Federal  Assembly  in  Austria.  Germany  pro- 
vides the  second  method,  that  of  direct  election  by  the  people, 
and  Finland,  the  third,  in  the  form  of  an  indirect  election 
by  a  college  of  electors  who,  in  turn,  are  chosen  by  the  people. 

There  were  several  reasons  why  the  majority  of  the  con- 
stituent assemblies  favoured  the  legislature's  election  of  the 
president.  The  most  important  of  these  was  the  desire  to 
subordinate  the  executive  power  to  the  legislative.  In  1920, 
all  the  new  democracies,  with  the  possible  exception  of  Yugo- 
slavia, Germany  and  Finland,  considered  the  unqualified 
supremacy  of  the  legislature  a  cardinal  principle  of  political 
theory.  A  second  factor  which  had  weight  in  popularizing 
this  method  of  selection  was  the  desire  to  avoid  the  uncer- 
tainties and  tempests  of  a  popular  election.^  Finally,  the  con- 
stituent assemblies  wished  to  save  the  public  treasury  the 
additional  expense  involved  in  other  forms  of  election.  Aus- 
tria recently  indicated  how  important  a  motive  this  must 
have  been,  at  least  among  the  smaller  commonwealths.  Among 
the  amendments  added  to  her  Constitution  in  1929,  she  in- 
cluded one  which  called  for  the  German  system  of  direct  elec- 
tion of  the  President.  When  the  time  arrived  for  holding  such 
an  election,  in  October,  1931,  a  parliamentary  committee 
which  had  been  delegated  to  investigate  the  cost  reported  that 
it  would  be  more  than  the  state  could  well  afford  at  the  time. 
All  the  parties  accordingly  agreed  to  continue  the  parlia- 
mentary method  of  election. 

The  system  of  election  by  the  legislature  has  been  mod- 
erately successful.  It  is  sometimes  difficult  to  secure  agree- 
ment upon  a  candidate  in  a  body  where  the  parties  are  as 
numerous  as  in  central  Europe.  This  difficulty  is  enhanced 
when  the  decisive  vote  requires  a  three-fifths  majority  as  in 
Czechoslovakia.  Fortunately  all  the  affected  states  have  taken 
steps  to  facilitate  reaching  a  decision.  The  Czechoslovakian 

2  Cf.  Raymond  Vernet,  Le  Pouvoir  executif  en  droit  constitutionnel  Tchecoslovaque 
(Geneva,  1922),  pp.  51—52.  See  also  A.  Rouzier,  La  Constitution  de  la  Lithuanie  et  le 
statut  de  Memel  (Toulouse,  1926),  p.  141. 
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law  provides  that  if  no  choice  has  been  made  at  the  end  of 
the  second  ballot,  the  National  Assembly  shall  proceed  to 
ballot  for  the  two  leading  candidates.  The  one  who  receives 
a  majority  in  that  poll  wins  the  election.  In  case  of  a  tie,  the 
choice  is  made  by  lot.^ 

No  use  has  yet  been  made  of  these  special  provisions  in 
order  to  insure  a  choice.  From  1920  to  1927,  President 
Masaryk  served  as  the  choice  of  the  revolutionary  national  as- 
sembly. On  May  27,  1927,  the  first  regular  election  was  held. 
Although  opposed  by  the  Right-wing  and  Fascist  groups  and 
by  the  Slovak  Peoples  party.  President  Masaryk  secured  more 
than  the  required  three-fifths  majority  on  the  first  ballot  and 
was  re-elected.  In  the  balloting,  104  blank  ballots  were  cast. 
These  belonged  to  the  deputies  representing  the  German 
Nationalists,  the  Czechoslovakian  National  Democrats  and 
the  Slovak  Peoples  party.* 

In  Poland  and  in  Latvia,  where  the  parties  are  about  as 
numerous  as  in  Czechoslovakia,  the  legal  regulations  to  pre- 
vent indecisive  voting  have  taken  a  somewhat  different  form. 
An  absolute  majority  is  necessary  to  a  choice  and  the  law 
does  not  expressly  limit  the  number  of  ballots  which  may  be 
taken  to  secure  this  majority;  but  beginning  with  the  second 
poll  and  continuing  with  each  subsequent  poll,  the  candidate 
with  the  least  number  of  votes  is  automatically  eliminated. 
The  number  of  contestants  is  thus  gradually  reduced  until  a 
choice  becomes  possible.  In  the  election  on  December  g,  1922, 
of  M.  Gabriel  Narutowicz,  the  first  Polish  President  to  be 
elevated  to  his  office  by  the  constitutional  legislature,  five 
ballots  were  necessary.^  More  recently  in  Poland  the  pre- 

3  L.  Adamovich,  Grundriss  des  tchecoslowakischen  Staatsrechtes  (Vienna,  1929), 
p.  136. 

■*  The  following  is  a  tabulation  of  the  results  of  the  balloting: 

President  Masaryk 274 

M.  Sture 54 

Blank  ballots 104 

Total 432 

^  C.  Crozat,  Les  Constitutions  de  Pologne,  de  Dantzig,  d'Esthonie  et  de  Finlande 
(Toulouse,  1925),  p.  178.  For  the  Latvian  regulations  see  Arts.  27—36,  Law  of 
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ponderating  influence  of  Marshal  Pilsudski's  bloc  in  the  Sejm 
and  Senate  has  insured  a  choice  on  one  or  two  ballots.  One 
sufficed  when  the  Marshal  himself  was  elected  on  May  29, 
1926.  On  the  next  day,  the  Marshal  having  refused  the  office, 
the  National  Assembly  chose  his  candidate,  Professor  Ignace 
Moscicki,  on  the  second  ballot.^ 

The  Austrian  presidential  electoral  law  limits  neither  the 
number  of  ballots  which  may  be  taken  nor  the  number  of 
candidates  offered  for  each  ballot.^  There  is,  however,  little 
likelihood  that  the  Austrian  Federal  Assembly  will  find  it 
difficult  to  decide  because  there  are  ordinarily  only  three  or 
four  parties  of  any  consequence.  Only  three  ballots  were 
necessary  in  1928  when  Dr.  Miklas  was  elected  President.  On 
the  third  ballot,  the  Social  Democrats  cast  several  void  or 
blank  ballot  papers  and  the  solid  support  of  the  Christian 
Socialists  was  thus  sufficient  to  give  Dr.  Miklas  a  technical 
majority.  In  October,  1931,  Dr.  Miklas  was  re-elected  by  109 
votes  as  against  93  cast  for  the  former  Social  Democratic  Chan- 
cellor, Karl  Renner.^ 

It  is  apparently  the  tendency  of  several  of  those  states  in 
which  the  legislature  chooses  the  President  to  continue  him 
in  power  for  more  than  one  term.  This  observation  applies 
to  Czechoslovakia  where,  as  we  have  seen.  President  Masaryk 
has  been  in  office  since  the  republic  was  organized.  In  Austria, 
President  Miklas  is  now  serving  his  second  term.  His  prede- 
cessor, Dr.  Michael  Hainisch,  served  for  two  terms,  from 
December,  1920,  to  December,  1928.  Latvia  continued  its 
first  President,  M.  Chakste,  in  office  until  his  death  in  1926. 
In  1927,  the  Saeima  elected  M.  Gustav  Zemgals,  and,  at  the 
expiration  of  his  term,  in  1930,  he  was  succeeded  by  M.  Albert 


April  10,  1928  upon  the  Procedure  of  the  Saeima,  in  F.  and  P.  Dareste,  Les  Con- 
stitutions modernes  (4th  ed.,  Paris,  1928— 1932),  III,  185. 

*  Rom  Landau,  Pilsudski  and  Poland  (New  York,  1929),  pp.  265—266. 

^  L.  Adamovich,  Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  p.  191. 

*  For  the  election  of  1928  see  Osterreichisches  Jahrbuch  (1928),  p.  244;  for  the 
election  of  193 1  see  Annual  Register  (1931),  p.  198. 
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Kveisis.  In  Poland,  the  tenure  of  the  presidential  office  has 
been  rather  irregular.  M.  Narutowicz  was  assassinated  shortly 
after  his  term  began.  He  was  succeeded  by  Professor  Stanislaw 
Wojciechowski  who  fell  as  a  result  of  the  Pilsudski  coup  in 
May,  1926.  The  term  of  his  successor,  President  Moscicki, 
expires  in  May,  1933. 

The  German  system  of  direct  popular  election  has  been 
tried  twice,  once  in  1925  and  again  in  1932."  As  originally 
formulated  in  May,  1920,  the  law  had  provided  that  in  case 
no  candidate  received  a  majority  of  the  votes  cast,  the  two 
candidates  who  stood  highest  should  participate  in  a  "  run- 
off "  election,  the  voters  choosing  between  them.  This  "  run- 
off "  election  was  severely  criticized.  It  was  alleged  that  the 
majority  accumulated  by  the  successful  candidate  would  be 
merely  a  technical  majority  and  not  one  freely  granted  him 
by  the  people."  The  law  was  consequently  amended  early  in 
March,  1925.  Instead  of  the  "run-off"  feature,  it  was  stipu- 
lated that  in  case  no  candidate  received  a  majority  on  the  first 
poll,  a  second  poll  was  to  be  held  in  which  all  the  original 
candidates  and  any  others  would  be  eligible.  In  the  second 
poll  a  mere  plurality  was  to  elect." 

It  became  necessary  to  hold  both  polls  in  1925  and  in  1932. 
In  the  first  poll  of  the  election  of  1925,  the  leading  contender 
in  a  field  of  seven  candidates  was  Herr  Jarres,  the  nominee  of 
the  parties  of  the  Right.  He  secured  about  ten  and  one-half 
million  votes,  almost  three  million  more  votes  than  the  most 
successful  of  the  rival  candidates,  the  Social  Democrat,  Herr 
Braun.  Herr  Jarres'  total,  however,  represented  only  thirty- 
nine  per  cent  of  all  the  votes  cast.  In  the  second  poll,  Marshal 
von  Hindenburg  ran  instead  of  Herr  Jarres  and  secured  about 

'  The  first  President  of  Germany,  Herr  Friedrich  Ebert,  was  elected  by  the 
Weimar  Assembly  on  February  11,  1919.  President  Ebert  died  on  February  28, 
1925,  a  few  months  before  the  expiration  of  his  term. 

^°  Cf.  Hans  C.  Stark,  Die  rechtliche  Stellung  des  deutschen  Reichsprdsidenten  im  Ver- 
gleich  zu  der  des  Bundesprdsidenten  der  Republik  Oesterreich  (Erlangen,  1926),  pp.  8—9. 

^^  For  the  amended  law  see  Societe  de  Legislation  Comparee,  Annuaire  de  legisla- 
tion etrangere,  Ser.  2,  XXIII  (1925),  47. 
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forty-eight  per  cent  of  the  total  vote.  He  led  his  chief  rival. 
Dr.  Marx,  the  leader  of  the  Centrist-Social  Democratic  coali- 
tion, by  more  than  a  million  votes. ^- 

In  the  election  of  1932,  President  von  Hindenburg,  as  the 
candidate  of  all  the  moderate  bourgeois  parties  and  the  Social 
Democrats,  fell  short  of  the  required  majority  in  the  first  poll 
by  less  than  one  per  cent.  In  the  second  poll,  he  secured  fifty- 
three  per  cent  of  the  ballots,  leading  his  nearest  competitor, 
Herr  Adolf  Hitler,  candidate  of  the  German  Fascists  or 
National  Socialists,  by  about  six  million  votes." 

It  would  appear  from  the  results  of  the  election  of  1925 
that  the  first  poll  is  likely  to  be  regarded  by  the  parties  as  a 
mere  test  of  strength.  Candidates  are  offered  not  with  the 
hope  of  victory  but  with  the  object  of  demonstrating  the  size 
of  their  electoral  following.  After  the  results  of  this  poll  are 
known,  electoral  bargains  are  consummated,  coalitions  of 

^^  Tabulation  of  the  votes  cast  for  the  candidates  in  the  election  of  1925:  * 


First  Poll 

Second  Poll 

Candidate 

Vote 

Per  cent 

Candidate 

Vote 

Per  cent 

Herr  Braun 

7,802,497 

1,007,450 

1,568,398 

10,416,658 

285,793 

3.887,734 

1,871,815 

25,761 

29.0 
3.8 
5-9 

38.7 

I.O 

14-5 
7.0 
0.1 

Marshal  v.  Hindenburg 

14,655,641 

13,751,605 

1,931,151 

13,416 

48.3 

45-3 

6.4 

Herr  Held 

HerrHellpach 

Herr  Thaelmann 

Scattering 

Total 

Herr  LudendorflF 

30,351,813 

lOO.O 

Herr  Thaelmann 

Scattering 

Total 

26,866,106 

lOO.O 

*  For  these  statistics  see  Statistisches  Jahrbuch  fur  das  Deutsche  Reich  (1926),  pp.  450-451. 


^3  Tabulation  of  the  votes  cast  for  the  candidates  in  the  election  of  1932:  * 


First  Poll 

Second  Poll 

Candidate 

Vote 

Per  cent 

Candidate 

Vote 

Per  cent 

Colonel  Duesterberg  . 
Pres.  V.  Hindenburg.. 
Herr  Hitler 

2,557.729 
18,651,497 
11,339,446 
4,983.341 
11,423 
4,88i 

6.8 
49.6 
30.1 
13.2 

0-3 

Pres.  V.  Hindenburg. . 
Herr  Hitler 

19,359,983 

13,418,547 

3,706,759 

5,472 

53.0 
36.8 
10.2 

Herr  Thaelmann 

Scattering 

Total 

Herr  Thaelmann 

Herr  Winter 

36,490,761 

lOO.O 

Total 

37,548,317 

lOO.O 

*  For  these  statistics  see  Statistisches  Jahrbuch  fiir  das  Deutsche  Reich  (1932),  pp.  546-547. 
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parties  are  formed  and  the  list  of  candidates  for  the  second 
poll  is  narrowed  down  considerably.  In  1925,  even  the  elec- 
torate appeared  to  regard  the  first  poll  as  non-definitive,  only 
sixty-nine  per  cent  having  voted  whereas  seventy-eight  per 
cent  voted  in  the  second  poll.  A  part  of  this  difference,  how- 
ever, is  probably  to  be  attributed  to  the  fact  that  President 
von  Hindenburg  entered  the  lists  between  the  first  and  second 
polls.  His  personal  popularity  throughout  Germany  did 
much  to  stimulate  electoral  activity. 

These  conclusions  do  not  appear  to  be  applicable  to  the 
election  of  1932.  On  this  occasion  there  were  only  four  im- 
portant candidates  in  the  first  poll,  one  of  whom,  Colonel 
Duesterberg,  the  Nationalist,  withdrew  in  the  second.  Elec- 
toral interest  was  greater  in  the  first  poll,  in  which  somewhat 
over  eighty-six  per  cent  of  the  registered  electorate  partici- 
pated, than  in  the  second,  in  which  eighty-three  and  one-half 
per  cent  voted.  But  the  situation  in  1932  was  peculiar.  Neither 
the  Social  Democrats  nor  any  of  the  great  middle  parties 
offered  candidates  of  their  own  in  the  preliminary  poll.  From 
the  first,  the  election  was  a  battle  between  two  coalitions, 
one  consisting  of  all  the  parties  supporting  the  republic,  led 
by  President  von  Hindenburg,  the  other  consisting  of  Fascist 
and  Nationalist  supporters  of  reaction,  led  by  Herr  Hitler. 
After  the  first  poll  it  was  clear  that  President  von  Hinden- 
burg would  win  and  electoral  interest  accordingly  waned. 
Probably  the  election  of  1925  is  a  better  index  to  the  practice 
of  the  future  than  that  of  1932. 

The  Finnish  indirect  presidential  electoral  law  has  also 
been  applied  twice.  President  Stahlberg,  who  had  been 
elected  by  the  constituent  Riksdag  in  July,  1919,  refused  to 
stand  for  re-election  at  the  end  of  his  term  in  1925,  although 
urged  to  do  so  by  all  the  bourgeois  parties.  The  majority  of 
the  votes  in  the  electoral  college  consequently  went  to  the 
candidate  of  the  Finnish  Agrarian  party,  M.  Lauri  K.  Re- 
lander,  former  governor  of  the  province  of  Viborg.^*   M. 

^*  Cf.  J.  W.  Ohquist,  Finnland;  Land  und  Volk  —  Geschichte  —  Politik  —  Kultur 
(and  ed.j  Berlin,  1928),  p.  99. 
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Relander  was  elected  by  a  coalition  representing  the  Agra- 
rians, the  Finnish  Coalition  party  and  the  Swedish  Peoples 
party.  The  Social  Democrats  supported  M.  Risto  Ryti,  can- 
didate of  the  Finnish  Progressive  party. 

At  the  expiration  of  President  Relander's  term,  in  Febru- 
ary, 1931,  the  electoral  college  chose  M.  Pehr  E.  Svinhufvud 
as  his  successor.  At  the  time  M.  Svinhufvud  was  premier; 
formerly  he  had  served  in  the  Finnish  judicial  magistracy,  hav- 
ing been  appointed  a  district  judge  as  early  as  1888.  He  had 
also  been  virtual  dictator  of  Finland  for  several  months  dur- 
ing 1918.  His  candidacy  in  the  college  was  sponsored  by  the 
Finnish  Coalition  party,  of  which  he  was  a  member,  but  he 
derived  the  votes  which  elected  him  from  the  same  coalition 
which  had  returned  President  Relander  to  office,  i.e.,  the  Fin- 
nish Coalition  party,  the  Agrarians  and  the  Swedish  Peoples 
party.  The  contest  was  a  closely  fought  one,  the  victory  having 
been  won  by  a  majority  of  only  two  votes  over  the  opposition 
candidate,  former  President  Stahlberg,  who  was  supported 
by  a  union  of  his  own  party,  the  Finnish  Progressives,  with 
the  Social  Democrats. ^^ 

The  Finnish  presidential  electoral  college  is  especially  in- 
teresting to  American  students  because  of  the  parallel  it  sug- 
gests with  the  equivalent  American  institution.  There  are, 
to  be  sure,  certain  common  features  in  the  operation  of  the 
two  bodies.  Both  in  America  and  in  Finland,  each  of  the 
parties  announces  the  name  of  its  candidate  for  the  presidency 
to  the  voters  during  the  campaign  for  members  of  the  elec- 
toral college.  In  both  countries  the  presidential  electors  which 
a  party  secures  are  pledged  to  support  the  party's  candidate 
in  the  college.  Here,  however,  the  similarity  ends.  The  elec- 
tors in  the  American  college  belong  to  the  one  or  the  other 
of  two  great  parties,  one  of  which  is  ordinarily  assured  of  a 
majority  and,  therefore,  of  the  election  of  its  candidate.  In 
the  Finnish  college,  on  the  other  hand,  the  electors  owe  alle- 
giance to  one  of  five  or  more  parties,  none  of  which  is  likely 

^^  For  results  of  this  election  see  Mew  Tork  Times,  Feb.  17,  1 93 1 . 
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to  secure  a  majority.^^  As  a  consequence,  if  a  choice  is  to  be 
made,  the  Finnish  elector  cannot  continue  his  support  for  his 
party's  candidate  indefinitely.  At  some  point  in  the  balloting 
he  must  desert  his  party's  candidate  and  support  a  coalition 
candidate.  As  a  matter  of  fact  the  point  where  the  desertion 
takes  place  is  quickly  reached.  The  law  requires  that  if  no 
candidate  has  received  a  majority  on  either  the  first  or  the 
second  ballot,  the  college  shall  proceed  to  a  third  and  final 
ballot  on  the  two  candidates  who  stood  highest  in  the  sec- 
ond." Party  leaders  must  then  form  coalitions  and  the  rank 
and  file  of  the  electors  are  instructed  accordingly.  Most  of 
these  coalitions  are  probably  agreed  upon  tentatively  before 
the  college  assembles  for  the  balloting;  but  normally  they 
do  not  come  into  play  until  the  final  ballot.  At  any  rate, 
both  in  1925  and  in  1931,  three  ballots  were  required  for  a 
choice. 

Apparently  the  Finnish  college  is  not  too  popular.  The 
Social  Democrats  have  objected  to  it  more  than  once,  chiefly 
on  the  ground  that  it  was  an  unnecessary  expense  to  the  state. 
On  March  2,  1928,  they  brought  in  a  bill  to  amend  the  Con- 
stitution in  such  a  way  that  the  Riksdag  should  constitute  the 
electoral  college.  The  parties  of  the  Right  objected  because 
the  amendment  would  upset  the  balance  of  power  between 
the  legislature  and  the  executive.  The  project  was  later  de- 


^*  In  the  two  elections  which  have  been  held,  the  party  roster  in  the  electoral 
college  was  as  follows: 


Party 

1925 

1931 

Seats 

Per  cent  of  total 

Seats 

Per  cent  of  total 

Swedish  Peoples  party 

Finnish  Coalition 

Progressives 

Agrarians 

Social  Democrats 

Communists 

Total 

35 
68 

33 

69 
79 
16 

11.6 
22.7 

II.O 

23.0 

26.3 

54 

25 
64 
52 
69 
90 

8.4 
21.3 

17-3 
23.0 
30.0 

300 

1 00.0 

300 

100.0 

^^  Crozat,  op.  cit.,  p.  422. 
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feated  by  the  extremely  close  vote  of  ninety-three  to  ninety- 
two,  thirteen  of  the  deputies  present  at  the  session  refusing 
to  record  their  vote.^^ 

Elections  to  the  college  have  not  excited  a  great  deal  of  in- 
terest among  the  voters.  In  1925,  only  about  forty  per  cent 
participated.  This  is  sixteen  per  cent  lower  than  the  record 
for  participation  in  the  elections  to  the  Riksdag  in  1929 
which,  incidentally,  is  the  lowest  record  for  participation  in 
parliamentary  elections  in  Finland  since  1919.  Somewhat 
more  interest  was  manifested  in  choosing  the  college  in  Janu- 
ary, 1931.  On  that  occasion  more  than  forty-seven  per  cent  of 
the  voters  cast  a  ballot. ^^  But  this  increase  in  interest  is  proba- 
bly attributable  to  the  wave  of  anti-communist  and  anti- 
socialist  sentiment  which  was  sweeping  over  the  rural  dis- 
tricts at  the  time.  Ordinarily,  the  record  established  in  1925 
may  be  taken  as  a  fair  index  of  the  popular  interest  likely  to 
be  aroused  by  the  elections  to  the  college. 

It  is  interesting  to  note  that  Lithuania  has  apparently 
adopted  a  system  for  choosing  its  President  modelled  upon 
the  Finnish.  The  original  Constitution  of  that  state  provided 
for  election  by  the  legislature;  but  the  revised  Constitution, 
promulgated  by  the  Woldemaras  dictatorship  in  1928,  de- 
clares that  henceforth  the  President  shall  be  chosen  by  a 
special  body  of  representatives  of  the  nation.^"  On  December 
11,  1931,  M.  Antanas  Smetona,  who  had  been  chief  of  the 
executive  power  since  1926,  was  chosen  President  by  this  body 
for  a  term  of  seven  years. 

Like  their  prototypes  in  the  older  parliamentary  regimes, 
these  executive  heads  of  the  new  democracies  enjoy  certain 
legal  privileges  and  immunities.  They  do  not,  however,  enjoy 
legal  irresponsibility  for  their  official  acts  as  does  the  British 
King.  All  the  constitutions  provide  for  a  special  process  of 

^*  Annual  Register  (1928),  p.  219. 

^'  For  complete  returns  for  both  elections  see  Statistisk  Arsbokfor  Finland  (1927), 
pp.  270—271  and  (1931),  p.  282. 
20  Art.  43. 
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impeachment  or  accusation  for  specific  criminal  acts  and  for 
violations  of  the  law  or  the  constitution.-^  Charges  of  im- 
peachment are  made  by  the  lower  house  of  the  legislature  as 
in  the  United  States;  but  the  trial  of  these  charges  is  usually 
conducted  before  a  high  court  of  justice  rather  than  before  a 
legislative  chamber.  In  thus  transferring  the  case  to  the  courts 
an  important  step  has  been  taken  towards  giving  the  process 
of  impeachment  more  of  a  juridical  character  than  it  has  had 
in  the  United  States  or  in  Great  Britain. 

In  a  political  sense  these  executive  heads  are  considered 
irresponsible.  In  accordance  with  the  accepted  canons  of  par- 
liamentary or  cabinet  government,  they  are  to  be  regarded  as 
the  titular  or  nominal  executive,  but  not  the  real  executive. 
Each  of  the  new  constitutions  demands  that  every  official  act 
or  decision,  purporting  to  be  that  of  President  or  King,  shall 
be  countersigned  by  an  appropriate  cabinet  minister.  This 
individual  thereby  assumes  political  responsibility  for  the  act 
or  decision  before  parliament  and  the  nation.  Article  50  of 
the  German  Constitution  offers  an  illustration.  It  affirms  that 
all  orders  and  decrees  of  the  President,  in  order  to  be  valid, 
must  be  countersigned  by  the  Chancellor  or  by  an  appropriate 
minister.  This  countersignature,  the  Article  continues,  "  im- 
plies the  assumption  of  responsibility."  Other  constitutions 
contain  almost  identical  articles.-- 

Despite  the  inclusive  character  of  these  constitutional  dec- 
larations, there  are  some  who  maintain  that  the  political  ir- 
responsibility of  President  or  King  is  not  complete.  This  is 
especially  true  of  the  attitude  of  certain  German  jurists 
towards  the  German  President.  Some  of  these  take  the  view 
that  Article  50  should  be  construed  so  as  to  exclude  a  presi- 
dential order  dissolving  the  Reichstag  or  one  appointing  a  new 
Chancellor.  Power  to  take  such  steps  as  these  on  the  Presi- 

^^  See,  for  examples,  German  Constitution,  Art.  59;  Polish  Constitution,  Art. 
51;  and  Czechoslovakian  Constitution,  Paras.  34,  67,  79. 

22  Lithuanian,  Art.  60;  Latvian,  Art.  53;  Polish,  Art.  43;  Czechoslovakian, 
Para.  68;  Austrian,  Art.  67;  Finnish,  Art.  34. 
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dent's  own  initiative  and  responsibility  is  necessary,  they  hold, 
to  the  preservation  of  a  proper  balance  of  power  between 
cabinet  and  legislature.-^ 

There  is  an  historical  justification  for  this  point  of  view. 
It  was  the  expressed  intention  of  the  jurists  of  the  Weimar 
Assembly  to  create  a  moderately  strong  President,  one  whose 
constitutional  position  would  fall  somewhere  between  the 
dictatorial  character  of  the  American  President  and  the  for- 
mal character  of  the  French.  A  median  position  of  this  sort, 
they  felt,  would  avoid  some  of  the  weaknesses  of  the  parlia- 
mentary systems  on  the  Continent,  particularly  of  the  French 
system.-*  Carrying  out  their  intention,  they  provided  for 
direct  popular  election  of  the  President,  gave  him  a  seven 
year  term,  and  expressly  stated  that  he  might  be  re-elected. 
They  also  implied  that  they  recognized  the  possibility  of  a 
real  political  difference  arising  between  President  and  Reichs- 
tag in  that  clause  which  permits  the  Reichstag  to  institute  a 
presidential  recall  by  a  two-thirds  vote.  It  is  not  surprising, 
therefore,  that  there  are  still  those  who  feel  that  the  President 
is  constitutionally  authorized  to  dissolve  the  Reichstag 
and  construct  a  cabinet  on  his  own  responsibility.  President 
von  Hindenburg  has  himself  offered  the  opinion  that  the 
popular  election  of  both  Reichstag  and  President  warrants 
a  conclusion  that  the  two  organs  are  coequal  in  power 
and  that  they  should  collaborate  in  expressing  the  national 
will.25 

But  if  constitutional  theory  is  finally  to  be  interpreted 
according  to  constitutional  practice,  then  it  must  be  admitted 
that  the  German  President  is  practically  as  irresponsible  as 

^^  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahrbuch 
des  offentlichen  Rechts,  XVII  (1929),  84;  see  also  H.  Kantorowicz,  "The  New  Ger- 
man Constitution  in  Theory  and  Practice,"  Economica,  VII  (1927),  57. 

^^  Robert  Redslob,  "Le  regime  parlementaire  en  Allemagne,"  Revue  du  droit 
public  et  de  la  science  politique,  XL  (1923),  520.  Also  F.  J.  Wuermeling,  "Rechtliche 
Beziehungen  zwischen  dem  Reichsprasidenten  und  der  Reichsregierung,"  Archiv 
des  offentlichen  Rechts,  n.  f.,  XI  (1926),  389—390. 

25  See  his  response  to  the  Reichstag's  greetings  in  Poetzsch,  op.  cit.,  XVII 
(1929),  82. 
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any  other  chief  of  state  of  a  parliamentary  government.  In 
practice,  all  his  orders  and  decrees  have  been  countersigned 
by  responsible  ministers.  This  practice  has  taken  such  deep 
root  that  any  departure  from  it  would  be  regarded  as 
revolutionary.^*' 

Outside  of  Germany  the  principal  alleged  exceptions  to 
the  rule  that  the  chief  of  state  is  politically  irresponsible  occur 
in  Finland  and  Yugoslavia.  Considerable  Swedish  executive 
theory  underlies  Finnish  public  law.-^  That  fact  may  explain 
the  tendency  of  the  Finnish  President  to  regard  his  office  as 
one  vested  with  some  independent  powers.  So  far  as  the 
phraseology  of  the  Constitution  is  concerned,  there  is  ap- 
parently only  one  case  in  which  he  may  act  without  a  minis- 
ter's countersignature.  This  is  when  he  institutes  legal  pro- 
ceedings against  an  official  known  as  the  Chancellor  or  against 
a  member  of  the  cabinet  for  improper  conduct  of  public 
duties.-*  In  the  case  of  all  other  orders  or  decrees,  the  minis- 
terial countersignature  appears  to  be  necessary.-'' 

Serbian  precedents  probably  account  for  isolated  assertions 
of  personal  power  by  the  Yugoslavian  monarch  during  the 
period  when  the  Constitution  of  192 1  was  in  effect.  It  appears 
to  have  been  a  rule  of  Yugoslavian  public  law  that  the  King 
could  dismiss  a  minister  in  case  he  was  guilty  of  a  grave  of- 
fence towards  majesty  or  had  been  accused  of  misconduct  in 
office.^"  It  also  appears  that  the  King  could  dismiss  a  minister 
for  political  reasons;  at  any  rate.  Article  91  of  Yugoslavia's 
first  Constitution  implied  the  right,  if  it  did  not  expressly 
grant  it.  On  one  occasion,  a  prime  minister  did  resign,  while 

^^  Cf.  Kantorowicz,  op.  cit.,  p.  57;  also  E.  H.  Hoffmann,  "Die  Stellung  des 
Staatshauptes  zur  Legislative  und  Exekutive  im  deutschen  Reiche  und  seinen 
Landern,"  Archiv  des  qffentlichen  Rechts,  n.  f.,  VII  (1924),  263—265. 

2'  R.  Erich,  "La  constitution  Finlandaise,"  Revue  de  droit  international,  II  (1923— 
24),  107-108. 

2*  E.J.  Ahla,  "Administration  in  Finland,"  in  Finland,  The  Country,  Its  People  and 
Institutions  (Otava  Publishing  Co.,  Helsingfors,  1927),  p.  250. 

2'  R.  Erich,  "The  Form  of  Government,"  ibid.,  p.  239. 

^^  A.  Adamovic,  La  Responsibilite  ministerielle  d'apres  la  constitution  du  royaume  des 
Serbes,  Croates  et  Slovenes  (Paris,  1926),  pp.  40—41. 


126     THE     EXPERIMENT     WITH     DEMOCRACY 

in  possession  of  the  confidence  of  the  Skupshtina,  in  order 
to  conform  to  the  monarch's  will.^^ 

Not  a  great  deal  of  significance  is  to  be  attached  to  these 
isolated  and  often  questionable  exceptions  to  the  rule  that 
the  chief  of  state  is  irresponsible.  As  we  have  already  pointed 
out,  ministerial  responsibility  for  executive  actions  is  firmly 
anchored  in  all  the  constitutions  and  is  observed  in  practice. 
Generally  speaking,  these  central  European  states  copied  the 
western  example  of  a  chief  of  state  endowed  with  many  im- 
portant prerogatives  for  the  discharge  of  which  the  minis- 
ters, and  not  the  chief  of  state,  are  held  responsible  before 
parliament  and  the  nation. 

The  investiture  of  political  responsibility  in  the  ministers, 
and  the  necessity  of  securing  a  minister's  countersignature  for 
every  executive  ordinance  or  decree,  does  not,  however,  pre- 
vent the  titular  executive  from  becoming  a  real  power  in  the 
state.  There  is  nothing  in  the  constitution  or  laws  which 
interdicts  the  use  of  moral  authority  or  personal  prestige 
by  the  President  in  order  to  influence  the  course  of  public 
action.  Indeed  his  legal  irresponsibility  makes  him  all  the 
freer  to  cultivate  this  sort  of  influence.  As  a  consequence,  it 
may  easily  happen  that  the  policy  for  which  the  minister  as- 
sumes responsibility  is  not  in  reality  the  minister's  policy  but 
one  which  the  President  has  persuaded  the  minister  to  adopt. 
To  estimate  the  real  significance  of  the  President's  office  in 
these  newer  parliamentary  regimes  it  is  thus  necessary  to 
inquire  into  the  occasions  when  this  moral  or  conventional 
authority  is  normally  exercised  and  into  the  personal  quali- 
ties and  political  conditions  which  make  such  authority 
possible. 

Perhaps  the  most  vigorous  exercise  of  the  President's  con- 
ventional power  occurs  on  those  occasions  when  a  cabinet 
is  formed.  All  the  new  constitutions,  except  the  Austrian  be- 
fore 1929,  regarded  the  appointment  of  a  cabinet  as  a  nominal 
function  of  the  chief  of  state,  to  be  exercised  subject  to  the 
rule  of  ministerial  countersignature  and  the  necessity  of  mak- 

^^  Case  of  M.  Davidovic,  October  15,  1924;  cf.  Adamovic,  op.  cit.,  p.  40. 
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ing  such  appointments  as  would  command  the  confidence  of 
a  majority  in  parhament.  As  we  shall  see,  the  constitution  of 
a  cabinet  is,  in  reality,  a  function  of  the  party  leaders,  and  the 
selection  of  a  prime  minister  to  head  the  cabinet  is  usually 
dictated  by  considerations  of  personality  and  political  experi- 
ence. Nevertheless,  it  is  often  possible  for  the  President,  de- 
spite the  necessity  of  securing  a  minister's  countersignature 
for  appointments  and  parliament's  confidence  in  the  cabinet 
selected,  to  designate,  as  prime  minister,  a  politician  of  whose 
personality  and  politics  he  approves.  The  possibilities  of  such 
action  are  increased  in  those  states  where  there  are  many 
parties  of  nearly  equal  strength;  for  there  it  becomes  impossi- 
ble either  for  the  electorate  or  for  parliament  to  indicate 
which  political  leader  ought  to  be  given  the  task.^^ 

Germany  offers  many  illustrations  of  this  kind  of  presi- 
dential activity.  President  Ebert,  in  November,  1923,  in- 
trusted the  task  of  forming  a  bourgeois  cabinet  to  Herr  von 
Kardorff.  When  the  latter  failed,  the  President  besought  the 
former  minister,  Herr  Albert,  to  form  a  non-partisan  cabinet. 
This  individual  having  failed  also,  the  task  of  forming  a  cabi- 
net was  finally  given  to  the  parties  of  the  Centre  and  these 
succeeded.^^  President  von  Hindenburg  engaged  in  similar 
activity  during  the  month  of  January,  1927,  when,  after  the 
Populist,  Dr.  Curtius,  had  failed  to  form  a  cabinet,  the  Cen- 
trist, Dr.  Marx,  was  requested  to  try  his  hand  at  the  task.^* 
In  these  isolated  examples,  there  is  evidence  that  the  President 
may  determine  the  personal  and  partisan  auspices  of  the  heads 
of  many  cabinets. 

But  there  is  evidence  also  that  German  Presidents  have 
sometimes  determined  the  partisan  and  personal  complexion 
of  the  entire  cabinet.  Whether  a  coalition  shall  go  to  the  Right 
or  to  the  Left,  or  stand  in  the  middle,  andvwhether  one  or 
another  party  representative  shall  belong  to  the  roster  of  a 
particular  cabinet,  has  been  determined  by  presidential  in- 

32  Poetzsch,  op.  cit.,  XVII  (1929),  85. 

33  Ibid.,  p.  85. 

3^^  Foreign  Affairs  (London),  VIII  (1927),  218. 
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tervention.  In  1927,  when  it  became  necessary  to  reconstitute 
the  third  Marx  cabinet  and  the  question  arose  whether  it 
should  go  to  the  Left  and  include  the  Social  Democrats,  or  to 
the  Right  and  include  the  Nationalists,  President  von  Hinden- 
burg,  in  a  letter  later  made  public,  persuaded  the  Chancellor 
to  reconstitute  his  ministry  out  of  purely  bourgeois  parties. ^^ 
Similar  intervention  occurred  in  the  formation  of  the  second 
Luther  cabinet  in  January,  1926,^^  in  the  formation  of  the 
Bruening  cabinet  in  March,  1930,  and  of  the  von  Papen  cabi- 
net in  June,  1932.^^  In  the  administration  of  President  Ebert, 
the  complexion  of  the  second  Wirth  cabinet  was  largely  de- 
termined by  the  President's  wishes. ^^ 

President  von  Hindenburg  has  also  taken  it  upon  himself 
to  rebuke  party  leaders  for  their  insistence  upon  certain  posts 
as  a  price  of  cabinet  collaboration.^^  On  other  occasions,  he 
has  used  his  influence  to  prevent  parliamentary  crises  which 
might  endanger  the  cabinet's  life.  It  was  brought  to  his  atten- 
tion on  July  2,  1926,  that  the  third  Marx  cabinet  expected  a 
reverse  upon  a  bill  to  liquidate  the  property  of  the  families 
who  had  formerly  reigned  in  Germany  and  that,  as  a  con- 
sequence, the  cabinet  would  resign.  The  President  imme- 
diately made  a  public  pronouncement  strongly  opposing 
either  the  cabinet's  resignation  or  the  Reichstag's  dissolution 
at  that  time.**' 

More  of  this  type  of  activity  is  likely  to  be  found  in  Ger- 
many than  elsewhere  because  of  the  precedents  established 
in  the  Ebert  regime  and  because  of  President  von  Hinden- 
burg's  attachment  to  the  theory  that  cabinets  must  be  formed 
in  harmony  with  the  will  of  both  the  Reichstag  and  the  Presi- 
dent.*^ Nevertheless,  comparable  activity  has  been  displayed 

35  Poetzsch,  op.  cit.,  XVII  (1929),  85. 

^®  E.  D.  Graper,  "Cabinet  Changes  in  Germany  since  Hindenburg 's  Election," 
American  Political  Science  Review,  XXI  (1927),  860. 

^'  New  Tork  Times,  Mar.  29,  1930;  June  i  and  2,  1932. 

38  Poetzsch,  op.  cit.,  XVII  (1929),  85. 

3'  See  his  communication  to  the  leaders  of  the  German  Centre  party,  June, 
1927,  in  Poetzsch,  op.  cit.,  XVII  (1929),  86. 

^  Ibid.,  p.  86.  «  Ibid.,  p.  82. 
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by  titular  executives  in  some  of  the  other  commonwealths. 
In  Czechoslovakia  it  is  common  knowledge  that  M.  Benes  has 
been  retained  in  the  foreign  office  for  over  a  decade  because 
of  the  desire  of  President  Masaryk.  The  President  is  said  to 
have  gone  so  far  as  to  threaten  a  refusal  to  continue  in  office  if 
M.  Benes  were  forced  out.*^  Presidential  wishes  have  been 
responsible  for  the  inclusion  of  other  ministers  in  various 
Czechoslovakian  cabinets. *=^  Also  in  Yugoslavia,  when  par- 
liamentary government  had  not  yet  been  suspended,  King 
Alexander  occasionally  determined  the  personnel  of  the  pre- 
miership and  of  the  rank  and  file  of  the  cabinet.** 

Intervention  in  the  process  of  forming  a  cabinet  and  for 
the  purpose  of  maintaining  it  in  power  by  no  means  exhausts 
the  conventional  activity  of  the  titular  executive.  His  day-to- 
day influence  upon  the  course  of  both  domestic  and  foreign 
policy  is  far-reaching.  The  constitutional  and  biographical 
works  of  Bagehot,  Strachey  and  Lee  have  described  the  au- 
thority which  British  Kings,  though  limited  by  a  responsible 
ministry,  still  find  it  possible  to  exert  over  the  administration 
of  public  affairs.  The  personal  characteristics  and  political 
acumen  which  have  made  a  titular  king  a  power  in  Britain 
have  not  been  lacking  in  the  republican  chiefs  of  state.  This 
is  especially  true  of  the  men  who  have  been  chosen  as  Presi- 
dent in  the  post-war  years.  Names  like  Ebert  and  von  Hin- 
denburg  in  Germany,  Masaryk  in  Czechoslovakia,  Stahlberg 
and  Svinhufvud  in  Finland,  Smetona  in  Lithuania  and 
Chakste  in  Latvia,  stand  not  only  for  political  wisdom  and 
experience  of  the  highest  order  in  their  respective  countries, 
but  also  for  records  of  patriotic  service  which  command  uni- 
versal respect  and  admiration.  Men  such  as  these  are  bound 
to  influence  the  conduct  of  public  affairs  even  though  their 
office  is  constitutionally  one  of  dignity  rather  than  of  action. 

^2  G.  E.  R.  Geyde,  "Democracy's  Fight  in  Czechoslovakia,"  Foreign  Affairs 
(London),  VIII  (1927),  245. 

*^  F.  Dominois,  "La  Tchecoslovaquie  en  1926,"  Le  monde  slave,  IV  (1927),  91. 

'*'*  C.  A.  Beard  and  G.  Radin,  The  Balkan  Pivot,  Yugoslavia  (New  York,  1929), 
P-77- 
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The  evidence  of  this  influence  is  plentiful.  Czechoslovakian 
historians  frequently  allude  to  the  part  which  President 
Masaryk  has  played  in  shaping  his  country's  foreign  policy 
since  1920.*^  One  recent  commentator  goes  so  far  as  to  say 
that  the  Czechoslovakian  President  has  actually  formulated 
his  country's  policy  towards  Austria  and  the  Little  Entente.*^ 
Evidence  exists,  too,  of  formal  attempts  made  by  President 
Masaryk  to  outline,  in  a  general  way,  the  policy  of  his 
ministers.*^ 

In  Finland,  likewise,  ministerial  responsibility  has  appar- 
ently not  created  any  considerable  obstacle  to  the  exertion 
of  the  President's  personal  influence  upon  the  direction  of 
public  affairs.  On  more  than  one  occasion,  the  President  has 
made  the  decision  and  the  ministers  have  countersigned  as 
a  matter  of  form.** 

The  German  presidency  furnishes  other  examples  of  ac- 
tivity of  this  nature.  By  means  of  public  addresses,  made  on 
ceremonial  occasions  to  the  diplomatic  corps,  to  the  Reichs- 
tag, to  the  cabinet  and  to  the  general  public,  President  von 
Hindenburg  has  often  made  himself  Germany's  spokesman 
on  public  questions.*^  In  his  speech  of  September  18,  1927, 
commemorating  the  battle  of  Tannenberg,  he  turned  his  at- 
tention to  the  question  of  war  guilt,  reasserting  with  great 
vigour  the  German  contention  that  this  is  an  unjust  accu- 
sation.^°  Again  in  a  discourse  at  Mayence,  in  July,  1930,  the 
President's  statement  that  the  Saar  must  ultimately  be  re- 
turned to  Germany  was  interpreted  abroad  as  an  official  dec- 
laration that  Germany  has  no  expectation  of  ever  renouncing 

*^  Cf.  R.  Vernet,  op.  cit.,  p.  122;  also  H.  R.  Savary,  "La  vie  politique  de  la 
Tchecoslovaquie,"  Revue  politique  et  parlementaire,  CXXX  (1927),  103. 

"**  J.  O.  Crane,  The  Little  Entente  (New  York,  193 1),  pp.  3,  105. 

*'  See  his  instructions  to  the  Cerny  cabinet  of  September,  1920,  quoted  in 
Vernet,  op.  cit.,  pp.  66—67. 

***  R.  Erich,  "Form  of  Government,"  in  Finland,  The  Country,  Its  People  and 
Institutions  (Otava  Publishing  Co.,  Helsingfors,  1927),  p.  239. 

*'  For  the  substance  of  many  of  these  speeches,  see  Poetzsch,  op.  cit.,  XVII 
(1929),  88-94. 

5"  Ibid.,  p.  89. 
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that  area.^^  These  speeches  need  no  countersignature  al- 
though it  is  customary  to  have  responsible  ministers  approve 
the  more  important  ones.^- 

Within  the  realm  of  domestic  politics  the  veteran  German 
President  has  been  no  less  active.  His  open  letter  of  May,  1926, 
addressed  to  Herr  von  Loebell,  his  presidential  campaign 
manager,  emphatically  disapproving  of  the  popular  initiative 
proposed  by  the  radical  parties  to  dispossess  the  former  Ger- 
man reigning  families,  had  considerable  effect  upon  the  elec- 
torate.^^ On  another  occasion,  in  a  letter  to  Chancellor  Luther, 
he  criticized  a  recent  ordinance  of  the  cabinet  regulating  the 
colours  of  the  flag  to  be  flown  at  German  embassies  and  con- 
sulates and  demanded  an  early  solution  of  the  problem  of 
securing  a  common  official  flag  for  Germany.^* 

The  German  President's  greatest  opportunity  for  advanc- 
ing his  personal  views  on  public  policy  comes  through  daily 
personal  contacts  with  cabinet  members.  These  contacts  may, 
of  course,  be  of  an  informal  character.  But,  under  the  Con- 
stitution, the  President  enjoys  the  privilege  of  attending  all 
official  cabinet  meetings  and  in  these  there  is  no  reason  why 
he  may  not  offer  his  personal  views.  Privileges  of  the  latter 
character  are  also  accorded  other  chiefs  of  state  in  Lithuania, 
Czechoslovakia,  Poland,  Finland,  Latvia  and  Yugoslavia.  In 
Czechoslovakia,  these  privileges  of  official  contact  are  ex- 
tended to  include  demands  for  written  reports  from  heads  of 
administrative  departments,  the  right,  separable  from  that  of 
the  ministers,  of  sending  messages  to  parliament,  and  the  ad- 
ministration of  oaths  to  all  new  members  of  the  civil  service. ^^ 

Consideration  of  the  conventional  power  personally  exer- 
cised by  the  chief  of  state  would  not  be  complete  without  a 
word  or  two  about  the  implications  of  his  authority  to  sign 

^^  Journal  des  Debats  (July  18,  1930),  p.  145. 

'2  Poetzsch,  op.  cit.,  XVII  (1929),  p.  94. 

"  Ibid.,  pp.  88-89. 

^*  Ibid.,  p.  7. 

'^  Vernet,  op.  cit.,  pp.  122—123;  also  Z.  Peska,  "Apres  dix  annees.  Le  developpe- 
ment  de  la  constitution  Tchecoslovaque,  1920- 1930,"  Revue  du  droit  public  et  de  la 
science  politique,  XLVII  (1930),  239. 
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executive  decrees  and  ordinances  and  acts  of  the  legislature. 
None  of  these  could  take  effect  without  his  signature.  The 
question  arises  whether  he  must  affix  his  signature  as  a  matter 
of  course  or  exercise  discretion  in  the  premises.  This  is  a  moot 
question  in  most  of  the  states.  It  has  been  suggested  that  a 
President  might  refuse  to  sign  on  the  ground  that  a  law  is 
improperly  drafted  or  is  unconstitutional.  One  German  au- 
thority reinforces  this  suggestion  by  the  statement  that  the 
presidential  signature  is  evidence  that  a  law  or  ordinance 
meets  the  constitutional  tests. ^®  On  at  least  one  occasion  in 
Germany  the  President  has  threatened  to  refuse  to  append  his 
signature  to  a  proposed  law  on  political  grounds.  This  hap- 
pened when  the  Reichstag  was  considering  the  measures  neces- 
sary for  giving  municipal  effect  to  the  Young  Plan  for  repara- 
tions payments.  President  von  Hindenburg  announced  that 
he  would  not  sign  the  bills  unless  they  obtained  a  substantial 
majority,  one  in  which  all  the  constitutional  parties  were 
represented."  Technically  the  refusal  of  the  chief  of  state  to 
sign  would  not  violate  the  principle  of  ministerial  responsi- 
bility. A  minister's  countersignature  is  a  physical  possibility 
only  when  a  President  or  a  King  acts,  not  when  he  refuses  to 
act.  Nevertheless,  if  a  consistent  policy  of  obstruction  were 
pursued  along  these  lines,  the  ministers  would  be  seriously 
embarrassed  and  a  situation  be  created  which  would  amount 
to  a  negative  control  of  policy.  Such  a  result  would  certainly 
be  contrary  to  the  normal  implications  of  a  parliamentary 
system  of  government. 

This  question  of  whether  or  not  the  chief  of  state  may  re- 
fuse his  signature  has  come  into  prominence  in  connection 
with  the  use  of  the  power  to  dissolve  the  legislature.  With  the 
exception  of  Austria,  all  the  states  which  provided  for  a 
President  or  his  equivalent  included  dissolution  among  his 
nominal  powers.  When  Austria  amended  her  Constitution  in 
December,  1929,  it  included  the  statement  that  the  President 
might  dissolve  her  legislature.  In  practice  dissolution  is 
usually  desired  by  the  cabinet  in  order  to  overcome  a  hostile 

5*  Stark,  op.  ciL,  p.  34.  5?  j^^^  ^ork  Times,  Mar.  12,  1930. 
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parliamentary  vote  or  to  anticipate  one.  It  is  evident  that  in 
such  a  case  an  impartial  third  party  ought  to  decide  the  issue. 
A  President  or  a  King  could  fulfill  this  role  satisfactorily  if  it 
were  recognized  that  he  might  refuse  his  signature  to  a  decree 
of  dissolution  prepared  by  the  cabinet.  He  would  then  be  able 
to  continue  the  legislature  if  he  wished  even  though  the  cabi- 
net disapproved.  On  the  other  hand,  if  he  agreed  with  the 
cabinet,  the  required  ministerial  countersignature  could  be 
readily  secured. 

The  power  to  dissolve  has  been  applied  frequently.  Not  a 
single  German  Reichstag  has  died  a  natural  death  during  the 
republican  period.  In  Czechoslovakia  the  two  Chambers  of 
Deputies  which  met  before  1929  were  both  dissolved  before 
the  expiration  of  their  mandate.  In  their  case,  however,  legal 
expiration  was  only  a  matter  of  months  and  the  dissolutions 
may  be  regarded  as  the  equivalent  of  legal  expiration.  Lithu- 
ania dissolved  her  Saeimas  once  before  1926  and  Yugoslavia 
dissolved  her  Skupshtina  three  times  during  the  past  decade, 
the  last  time  in  January,  1929,  in  order  to  make  way  for  the 
dictatorship.  Dissolution  has  also  been  the  fate  of  the  Finnish 
Riksdag  on  three  occasions  since  1922,  and  of  the  Polish  Sejm 
on  two  occasions  since  1927. 

Few  of  these  dissolutions  were  unaffected  by  the  will  of  the 
chief  of  state.  In  the  Reich  most  of  them  were  decreed  after 
an  agreement  between  President  and  cabinet.  President  Ebert 
and  his  ministers  were  in  complete  accord  in  bringing  to  an 
end  the  first  and  second  Reichstags,  the  former  in  March, 
1924,  and  the  latter  in  October  of  the  same  year.^®  President 
von  Hindenburg  also  gave  public  support  to  Chancellor 
Bruening  when  the  latter  wished  to  dissolve  the  fourth  Reichs- 
tag in  July,  1930.^^  The  decrees  dissolving  the  fifth  Reichstag, 
in  June,  1932,  and  the  sixth,  in  September,  1932,  may  proba- 
bly be  ascribed  directly  to  the  President.  Both  of  them  were 
isstied  to  protect  the  life  of  the  non-parliamentary  cabinet  of 
Chancellor  Franz  von  Papen.  The  President  signed  the  de- 
crees and  the  Chancellor  countersigned  them  in  advance  of 

^^  Poetzsch,  op.  cit.,  XIII  (1925),  161.       ^^  J\few  York  Times,  ^xAy  17,  1930. 
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the  meeting  of  the  Reichstag  and  they  were  then  produced 
and  read  when  that  body  assembled  and  threatened  a  vote  of 
no  confidence. *^° 

In  Finland,  one  of  the  dissolutions  of  the  Riksdag  was 
brought  about  by  the  President  despite  the  opposition  of  his 
cabinet.  This  was  the  one  demanded  by  President  Stahlberg 
in  1923.  His  demand  had  been  precipitated  by  the  secession 
of  the  Communist  deputies  from  the  ranks  of  the  Social  Demo- 
crats in  the  Riksdag.  The  remaining  Social  Democratic  depu- 
ties had  immediately  petitioned  the  President  to  dissolve  that 
body  and  decree  new  elections  in  order  that  the  seceded  Left- 
wing  might  be  replaced  by  conservative  socialists.  The  Presi- 
dent considered  the  petition  a  justifiable  one  and  proceeded 
to  have  the  decree  drafted  even  though  the  existing  cabinet 
of  M.  Kallio  protested  vigorously.  Eventually  this  cabinet 
resigned  and  responsibility  for  the  decree  was  assumed  by  its 
successor.*'^ 

This  review  of  his  activity  during  the  past  thirteen  years 
cannot  fail  to  yield  the  conclusion  that  the  chief  of  state 
plays  an  important  part  in  the  government  of  the  central 
European  democracies.  Even  though  in  theory  his  office  is  one 
of  dignity,  his  role  has  often  been  one  of  action.  The  welter 
of  parties,  the  anarchy  of  parliaments,  the  hesitancy  of  cabi- 
nets, the  vigour  and  dignity  of  his  own  personality,  his  very 
freedom  from  that  political  responsibility  which  attaches  to 
the  minister's  acts,  all  have  contributed  to  this  result.  Un- 
doubtedly another  factor  has  been  the  newness  of  the  regimes, 
the  fact  that  political  habits  and  traditions  had  not  yet  crys- 
tallized. The  comparative  absence  of  precedent,  and  doubt 
regarding  the  real  scope  of  the  President's  office,  have  pro- 
duced a  kind  of  political  vacuum  most  conducive  to  unim- 
peded action.  Finally,  in  Germany  at  least,  the  tradition  of  a 
vigorous  monarchical  authority,  derived  from  the  imperial 
period,  has  not  been  without  its  effect  in  determining  the 
constitutional  position  of  the  republican  President. 

^°  New  York  Times,  May  31,  1932,  June  3,  1932  and  Sept.  13,  1932. 
^^  Ohquist,  op.  cit.,  p.  97. 
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What  the  future  holds  in  store  for  this  office  is  a  question 
not  easily  answered.  Present  indications  certainly  do  not  point 
to  a  weakening,  but  rather  to  a  strengthening,  of  its  position 
in  the  constitutional  scheme.  In  some  cases  they  appear  to 
point  to  its  transformation  into  an  office  like  the  American 
presidency.  Such  a  change  would  be  most  welcome  to  the 
German  Nationalists.  They  have  advocated  it  more  than  once 
and  have  even  recommended  it  in  their  election  manifestoes.''- 
The  Nationalists'  conception  of  a  President  would  probably 
satisfy  the  German  Fascists  or  National  Socialists.  Herr  Hitler, 
their  leader,  is  apparently  committed  to  Bonapartist  theories 
of  executive  power  and  these  are  not  far  removed  from  Ameri- 
can theory.  Other  groups  in  Germany  have  in  the  past  made 
demands  for  changes  of  a  more  conservative  nature.  There 
are  still  those  who  insist  that  the  German  President's  discre- 
tion should  not  be  circumscribed  by  the  legal  requirement  of 
a  ministerial  countersignature  when  the  Reichstag  is  dis- 
solved, or  a  new  cabinet  is  appointed. ^^  Suggestions  have  also 
been  made  that  the  President  be  granted  discretionary  au- 
thority over  special  subjects.  One  such  suggestion  concerns  the 
budget.  It  is  advocated  that  the  President's  consent  be  re- 
quired for  any  appropriations  voted  by  the  Reichstag  which 
are  not  covered  by  existing  revenues  or  which  are  not  in- 
cluded in  the  annual  budget.^"*  President  von  Hindenburg, 
himself,  has  apparently  entertained  certain  notions  of  a  re- 
visionary  character.  His  development  during  June,  1932,  of 
the  "  presidial "  cabinet,  a  cabinet  composed  of  non- 
parliamentary  experts  who  enjoy  the  President's  confidence 
but  not  the  Reichstag's,  might  indicate  that  he  wanted  to 
bring  into  being  a  regime  in  which  the  ministers  were  respon- 
sible to  him  as  well  as  to  the  Reichstag.  The  advent  of  the 
Hitler  government  and  the  virtual  abdication  of  the  Reichs- 
tag in  March,  1933,  have  brought  about  a  condition  of  affairs 

^2  James  K.  Pollock,  Jr.,  "The  German  Elections  of  1928,"  American  Political 
Science  Review,  XXII  (1928),  701.  "  Poetzsch,  op.  cit.,  XVII  (1929),  103. 

^*  J.  V.  Bredt,  "Revision  der  Reichsverfassung,"  Preussische  Jahrbiicher,  CCXVIII 
(1929),  282. 
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which,  temporarily  at  least,  makes  the  President  the  only 
authority  who  may  exert  control  over  the  ministers. 

The  more  radical  German  proposals  for  transforming  the 
President  into  a  personal  executive  suggest  comparison  with 
current  Polish  theories  of  the  presidency.  The  constitutional 
committee  of  the  Polish  Sejm  recently  recommended  changes 
in  Poland's  Constitution  in  addition  to  those  of  1926.  These 
are  designed  to  convert  the  President  into  an  agency  of  con- 
stitutional dictatorship.  According  to  the  project  which  this 
committee  presented  to  the  Sejm  in  February,  1929,  the  coun- 
try would  choose  as  its  President  every  six  years  one  of  two 
candidates,  one  of  whom  would  be  nominated  by  the  legisla- 
ture and  one,  by  the  retiring  President.  The  individual  thus 
chosen  would  represent  supreme  power  in  the  state.  No  min- 
isterial countersignature  would  be  necessary  for  his  appoint- 
ments to  the  offices  of  premier  and  inspector-general  of  the 
army.  Ministerial  countersignature  would  also  be  dispensed 
with  in  the  case  of  commands  issued  by  the  President  in  his 
capacity  as  commander-in-chief  of  the  armed  forces,  in  pro- 
posing judicial  nominations,  appointing  civil  servants  and  in 
issuing  pardons.  Finally,  the  reform  project  would  make  the 
cabinet  jointly  responsible  to  the  President  and  to  the  Sejm.®^ 

It  is  possible  that  this  project  may  become  law  in  Poland 
since  it  describes  what  is  already  the  practice  under  the  quasi- 
dictatorship  established  by  Marshal  Pilsudski  in  1926.  But 
probably  neither  it  nor  the  more  radical  German  proposals 
are  good  indices  of  the  future.  So  long  as  the  majority  of  the 
central  European  states  adhere  to  the  fundamentals  of  the 
parliamentary  system  of  government,  they  cannot  very  well 
introduce  a  President  of  the  American  model  or  one  who  ap- 
proximates it.  The  most  reasonable  expectation  is  that  they 
will  continue  the  present  office.  A  conservative  augmentation 
of  its  powers  may  take  place  both  through  usage  and  deliberate 
constitutional  change;  but  the  changes  will  not  affect  the 
present  conception  of  the  office  in  a  fundamental  way. 

*^  B.  S.  Mirkine-Guetzevitch,  "Le  renforcement  de  I'executif  et  le  regime  parle- 
mentaire,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930),  506—507. 
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There  is  plenty  of  evidence  that  this  conception  is  still  the 
prevailing  one.  Such  evidence  is  to  be  found  among  the  con- 
stitutional changes  which  Austria  adopted  in  December,  1929. 
It  will  be  recalled  that,  in  1920,  this  state  did  not  grant  her 
President  the  nominal  prerogatives  of  appointing  the  cabinet 
and  dissolving  the  legislature.  The  changes  of  1929  vested  in 
him  these  two  powers  and  thus  brought  the  Austrian  office 
into  conformity  with  those  of  other  states.^® 

Evidence  of  the  popularity  of  the  type  of  titular  executive  to 
which  the  majority  of  central  European  states  are  addicted  is 
also  to  be  found  in  Estonia.  This  state  was  the  only  sovereign 
community  among  the  new  republics  which  failed  to  include 
the  office  in  her  Constitution.  It  was  argued  in  the  Constituent 
Assembly  that  a  democratic  community  like  Estonia  did  not 
need  a  President.  But  the  Constitution  had  not  been  in  effect 
for  very  long  before  demands  were  voiced  that  the  office  be 
included  in  the  constitutional  machinery.  Political  leaders, 
particularly  those  of  the  Agrarian  party,  pointed  out  the  in- 
convenience entailed  by  the  absence  of  any  "  regulatory 
power"  in  the  state  and  expressed  dissatisfaction  with  the 
arrangement  by  which  the  conventional  functions,  normally 
discharged  by  the  President  in  other  states,  were  committed 
to  the  president  of  the  Estonian  legislature.®^  The  agitation 
culminated  in  a  referendum  on  a  proposed  constitutional 
amendment  to  establish  an  Estonian  President.  This  referen- 
dum was  held  on  August  19,  1932.  It  was  defeated  by  a  sub- 
stantial majority;  but  there  is  reason  to  believe  that  the  vote 
did  not  reflect  the  true  sentiments  of  the  electorate.  Many 
of  those  who  voted  against  the  proposal  were  hostile  because 
they  wanted  the  President  to  have  more  power  than  the  proj- 
ect called  for."^  In  any  event,  it  is  quite  certain  that  the  defeat 
of  the  referendum  does  not  mean  the  end  of  the  agitation  to 
provide  Estonia  with  a  President  of  the  type  found  among  her 
sister  commonwealths  of  the  Baltic. 

^^  Ibid.,  p.  497. 

"  Estonian  Year  Book  (A.  Pullerits  ed.,  1929),  pp.  15,  32. 

^*  New  York  Times,  Aug.  20,  1932. 


CHAPTER  VIII 
PARLIAMENT 

FROM  the  democratic  point  of  view  the  most  important 
pubHc  organ  created  by  the  new  constitutions  was  the 
legislature.  In  the  forum  Avhich  this  organ  provided,  repre- 
sentatives of  a  broadly  enfranchised  people  were  to  make 
popular  opinion  articulate;  through  its  law-making  powers, 
popular  will  was  to  be  made  manifest;  and  through  its  control 
over  the  cabinet,  the  processes  of  administration  were  to  be 
made  responsible.  Ultimately,  therefore,  the  people,  through 
parliament,  were  to  control  the  political  destiny  of  the  na- 
tion. It  was  quite  appropriate  that  among  the  constitutional 
provisions  governing  the  public  powers,  those  articles  de- 
scribing parliament's  composition,  organization  and  power 
should  have  been  given  first  place. 

The  parliaments  of  the  newer  democracies,  as  in  the  older 
commonwealths,  were  to  be  composed  of  amateurs  elected  by 
constituencies  with  defined  territorial  boundaries.  Only  one 
real  advance  was  registered  over  the  composition  of  the  older 
bodies.  The  broader  franchise  and  the  proportional  elec- 
toral system  made  it  possible  to  represent  in  the  newer  par- 
liaments every  body  of  opinion  in  the  nation  according  to  its 
strength.  Not  merely  the  majority,  or  the  dominant  parties, 
but  all  parties  in  the  nation,  secured  representation  and  the 
new  parliaments  were  thus  enabled  to  become  replicas  in 
miniature  of  the  diversified  political  structure  of  the  nation. 
The  statement  that  the  legislature  was  the  "  people  "  or  the 
"  nation  "  in  parliament  ceased  to  be  a  fiction  and  approached 
reality. 

Beyond  this,  however,  the  legal  variations  in  composition 
between  the  parliaments  of  the  old  and  new  regimes  are  negli- 
gible. As  in  the  older,  so  in  the  newer  legislatures  the  gener- 
ality of  public  officials  is  excluded  from  membership.  In 
Lithuania  and  Estonia,  all  public  servants  with  less  than  a 
cabinet  rank  are  ineligible  without  qualification.  In  Latvia, 
all  but  judges,  university  professors,  local  officers  and  attor- 
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neys  are  ineligible.  In  other  states,  such  as  Czechoslovakia  and 
Poland,  public  officials  may  serve  in  the  legislature  provided 
they  secure  a  leave  of  absence  from  official  duties.  Such  ab- 
sence does  not  count  against  their  service  record.  Only  in 
Germany  and  in  Austria  may  a  member  of  the  civil  or  mili- 
tary service  continue  his  official  duties  and  serve  as  a  legis- 
lator. Needless  to  say,  wherever  the  official  is  disqualified 
from  legislative  service  the  disqualification  does  not  include 
members  of  the  cabinet. 

The  amateur  status  of  the  representative  is  fostered  in  a 
positive  manner  by  the  exceptionally  liberal  qualifications. 
There  is  a  minimum  age  requirement  ranging  from  twenty- 
one  years  in  Latvia  and  Estonia,  to  thirty  years  in  Czechoslo- 
vakia. Other  requirements  for  eligibility  include  citizenship 
and  the  enjoyment  of  electoral  privileges.  Finland  has  recently 
disqualified  individuals  who  belong  to  an  organization 
preaching  violent  overthrow  of  the  existing  political  and 
social  structure.^  A  regulation  adopted  by  Estonia  in  1925,  pro- 
hibiting the  candidacies  of  all  those  who  belong  to  organi- 
zations affiliated  with  the  Moscow  Internationale,  has  the 
same  end  in  view. 

In  practice  it  would  appear  that  the  parliamentary  roster 
represents  almost  every  calling  in  the  nation.  The  electoral 
system,  however,  operates  so  as  to  renew  individual  mandates 
in  successive  parliaments.  It  has  been  estimated  that  of  the 
491  deputies  elected  to  the  fourth  Reichstag  in  1928,  361  had 
served  in  the  third  Reichstag.^  Ninety-three  of  the  111  Sena- 
tors and  305  of  the  444  deputies  of  the  Sejm  elected  in  Poland 
in  1928  had  served  in  sessions  of  those  bodies  which  had  just 
been  dissolved.^  In  the  Yugoslavian  elections  of  1927,  approxi- 
mately one-third  of  the  deputies  returned  to  the  Skupshtina 
were  professional  parliamentarians,  political  officials  or  gov- 

^  See  Constitutional  Law  of  November  1 8,  1 930.  F.  R.  and  P.  Dareste,  Les  Con- 
stitutions modernes  (4th  ed.,  Paris,  1928— 1932),  III,  299. 

^  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahrbuch 
des  offentlichen  Rechts,  XVII  (1929),  70. 

^  For  these  statistics  see  Statistique  des  Elections  a  la  Diete  et  au  Senat  (1930),  p.  46. 
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ernment  pensioners.*  Electoral  practice,  though  based  upon 
the  ideal  of  a  lay  parliament,  is  thus  producing  what  amounts 
to  a  professional  deputy. 

In  most  cases  the  legislature  has  transferred  power  to  judge 
of  the  elections  of  its  members  to  a  judicial  tribunal.  In  Po- 
land this  tribunal  is  the  supreme  court  of  the  state. ^  The 
tribunal  in  Germany  consists  of  a  mixture  of  judges  and  depu- 
ties, there  being  three  members  of  the  Reichstag  and  two 
judicial  members  on  the  court.  In  Czechoslovakia,  the  court 
consists  of  the  president  of  the  administrative  court,  several 
rapporteurs  chosen  by  him  and  several  assessors  chosen  by  the 
Chamber  of  Deputies.^  Estonia  is  also  to  be  included  among 
the  states  which  have  provided  judicial  settlements  for  con- 
tested seats. ^  Latvia,  Lithuania  and  Finland  observe  the 
American  congressional  custom  of  having  committees  of  the 
legislature  rule  on  the  matter. 

Each  of  the  new  constitutions  takes  pains  to  declare  that 
the  deputy  shall  represent  the  entire  nation,  that  he  shall  not 
be  bound  by  any  mandate  but  shall  answer  only  to  his  con- 
science.^ These  clauses  were  designed  to  secure  an  assurance 
that  the  deputy  would  not  be  guided  by  narrow  local  consid- 
erations or  be  bound  too  closely  to  electoral  or  to  party  prom- 
ises. The  ideal  which  animated  those  who  inserted  them  was 
the  ideal  of  Burke  as  revealed  in  his  Address  to  the  Electors 
of  Bristol  or  of  Bolingbroke's  Idea  of  a  Patriot  King. 

The  experience  of  a  decade  has  demonstrated  that  it  is  im- 
possible to  attain  this  ideal.  The  large  electoral  districts  with 

'*  Cf.  C.  A.  Beard  and  G.  Radin,  The  Balkan  Pivot:  Yugoslavia  (New  York,  1929), 

P-  93- 

^  A.  Peretiatkowicz,  "La  constitution  Polonaise,"  Revue  du  droit  public  et  de  la 

science  politique,  XXXIX  (1922),  614. 

^  J.  Blociszewski,  "La  constitution  Tchecoslovaque,"  Revue  des  sciences  politiques, 
XLV  (1922),  232-233. 

^  S.  von  Csekey,  "Die  Verfassungsentwicklung  Estlands,  19 18-1928,"  Jahr- 
buch  des  offentlichen  Rechts,  XVI  (1928),  191. 

^  German  Constitution,  Art.  21;  Austrian,  Art.  56;  Estonian,  Art.  45;  Lithu- 
anian, Art.  38;  Polish,  Art.  20;  Czechoslovakian,  Para.  22;  first  Yugoslavian, 
Art.  74. 
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their  multiple  number  of  deputies,  provided  for  in  the  pro- 
portional electoral  laws,  diminish  the  influence  of  the  depu- 
ty's constituents;  but  at  the  same  time  they  strengthen  the 
influence  of  the  political  party.  Strong  party  control  is  just  as 
inimical  to  Burke's  idea  of  the  deputy's  independence  as  local 
control.  Indeed  it  is  probably  a  greater  enemy  for  it  is  likely 
to  be  more  articulate  and  more  vigorously  exercised. 

The  purely  partisan  attitude  which  a  legislator  assumes 
towards  his  mandate  is  one  of  the  outstanding  phenomena  of 
parliamentary  life  in  the  new  democracies.  It  is  fostered  not 
merely  by  the  party's  control  of  the  electoral  process  but  also 
by  the  strong  organization  which  each  party  maintains  among 
its  adherents  in  the  legislature.  Deputies  in  the  new  parlia- 
ments are  universally  enrolled  in  political  clubs  or  fractions. 
These  are  exceptionally  well  organized  and  they  are  much 
more  successful  than  an  American  congressional  caucus  in 
maintaining  discipline  among  the  membership.  In  Germany  ^ 
and  in  Latvia  ^°  the  existence  of  these  clubs  or  fractions  is 
recognized  by  the  legislature's  rules  of  procedure  and  certain 
legal  privileges  are  accorded  them.  Finland  requires  that 
members  of  the  Riksdag's  supervisory  bureau  and  its  stand- 
ing committees  be  distributed  among  the  various  parties  in 
proportion  to  their  strength. ^^  In  Czechoslovakia,  a  national 
electoral  tribunal  is  empowered  to  deprive  a  deputy  of  his 
parliamentary  mandate  if  he  has  ceased  to  be  a  member  of 
his  party  club  for  highly  dishonourable  reasons.  In  June, 
1923,  this  court  decided  that  a  simple  breach  of  party  dis- 
cipline constituted  such  a  reason  and  accordingly  declared 
several  deputies'  seats  vacant.^^  Though  no  court  exists  to 

^  Cf.  Para.  7,  Geschaftsordnung  fiir  den  Reichstag,  in  Reichstags  Handbuch,  5 
Wahlperiode  (1930),  p.  83. 

^^  See  Arts.  185—190,  Law  of  April  10,  1929,  on  Procedure  of  the  Saeima 
Dareste,  op.  cit..  Ill,  199. 

^1  See  Paras.  39  and  89,  Organic  Law  of  the  Riksdag  of  Jan.  13,  1928, 
Dareste,  op.  cit..  Ill,  137,  148. 

^^  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution  Tcheco- 
slovaque,  1920-1930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930), 
245-246. 
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enforce  it,  it  is  the  rule  in  Germany  that  a  deputy  who  deserts 
his  party  should  vacate  his  seat  in  the  legislature.^^ 

These  conditions  have  naturally  discouraged  the  exercise 
of  personal  discretion  on  the  part  of  the  deputy.  Continental 
jurists  have  frankly  recognized  that  he  cannot  be  regarded 
any  longer  as  the  representative  of  the  nation  but  must  be 
considered  the  representative  of  the  party.  They  declare, 
with  justice,  that  the  parliamentary  state  has  given  way  to 
the  party  state. ^*  Certainly  it  is  impossible  to  compare  these 
new  parliaments  with  the  conception  of  parliament  enter- 
tained by  English  and  Continental  liberals  of  the  nineteenth 
century.  Their  ideal  of  a  parliament  was  a  united  and  com- 
mon council  of  the  nation  wherein  the  deputies,  freed  of  all 
pledges  to  constituency  and  party  alike,  deliberated  on  the 
common  welfare.  The  modern  parliament  of  central  Europe 
is  more  readily  assimilated  to  the  concept  of  a  league  or  fed- 
eration of  councils  representing  one  or  more  economic  or  so- 
cial strata  in  the  state,  each  council  intent  upon  clothing  its 
own  nostrums  with  public  sanction. 

A  surprising  amount  of  verbiage  is  devoted  in  all  the  con- 
stitutions to  a  description  of  the  legal  privileges  possessed  by 
legislators.  It  is  the  rule  in  most  of  the  parliaments  that  none 
of  the  members  may  be  arrested  or  otherwise  hampered  by 
judicial  or  executive  process  while  discharging  official  duties. 
Only  where  a  member  is  caught  flagrante  delicto  may  he  be 
apprehended.  Even  then  his  arrest  must  be  reported  imme- 
diately to  the  proper  parliamentary  bureau  which,  if  it  sees 
fit,  may  order  his  temporary  release  from  custody.  A  rather 
unusual  provision  is  the  one  exempting  a  deputy  from  the 
duty  of  testifying  when  his  testimony  would  reveal  informa- 

^3  R.  H.  Wells,  "Partisanship  and  Parties  in  German  Municipal  Government," 
National  Municipal  Review,  XVII  (1928),  479—481. 

^*  B.  S.  Mirkine-Guetzevitch  and  A.  Tibal,  La  Tchecoslovaquie  (Paris,  1930),  pp. 
30—31.  See  also  Triepel,  "Die  Staatsverfassung  und  die  politischen  Parteien," 
quoted  in  Poetzsch,  op.  cit.,  XVII  (1929),  73;  also,  U.  Scheuner,  "Ueber  die  ver- 
schiedenen  Gestaltungen  des  parlamentarischen  Regierungssystems,"  Archiv  des 
offentlichen  Rechts,  n.  f.,  XIII  (1927),  p.  365;  and  J.  V.  Bredt,  "Wahlrecht  und 
Regierung,"  Preussische  Jahrbikher,  CCXXIII  (1930),  243. 
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tion  given  him  in  confidence  in  his  capacity  as  legislator.  This 
provision  occurs  in  the  German,  Latvian  and  Czechoslovakian 
constitutions. 

Turning  our  attention  from  the  individual  legislator  to 
parliament  itself,  we  discover  several  novelties  in  the  con- 
stitutional directions  which  control  its  convocation  and  dis- 
solution and  its  procedure.  In  the  first  place,  scrupulous  care 
is  taken  to  insure  annual  sessions.  In  Germany,  the  Constitu- 
tion provided  until  recently  that  the  Reichstag  meet  annu- 
ally on  the  first  Wednesday  in  November.  Finland  requires 
an  annual  session  on  the  first  of  each  February  unless  the 
preceding  Riksdag  has  set  another  date.  The  Polish  Con- 
stitution specifies  that  an  ordinary  session  of  the  legislature's 
two  chambers  shall  be  called  each  year  not  later  than  October. 
Lithuania  and  Czechoslovakia  both  require  two  annual  ses- 
sions, the  first  in  the  spring  and  the  second  in  the  fall,  and 
Latvia  holds  three  annual  sessions  of  her  Saeima,  in  the  fall, 
winter  and  spring.  In  most  states  provision  has  also  been 
made  for  calling  extra  sessions.  In  Latvia,  power  to  call  such 
sessions  rests  with  the  parliamentary  bureau  of  the  Saeima; 
in  Finland,  it  falls  to  the  President  of  the  Riksdag;  and  in 
Germany  it  belongs  to  the  President  of  the  republic  or  to 
one-third  of  the  members  of  the  Reichstag.  Provisions  for  call- 
ing extra  sessions,  similar  to  these,  exist  in  Poland,  Austria, 
Czechoslovakia  and  Estonia. 

The  legislature's  legal  term  varies  in  length  among  the 
different  states.  Three  year  terms  are  provided  in  Latvia, 
Estonia  and  Finland.  The  German  Reichstag  and  the  Aus- 
trian Nationalrat  are  elected  for  four  years  and  the  Lithu- 
anian Saeimas  and  the  Polish  Sejm  and  Senate  for  five  years. 
The  Czechoslovakian  Chamber  of  Deputies  is  elected  for  six 
years  and  the  Senate  for  eight.  The  new  Constitution  of  Yugo- 
slavia provides  for  a  Senate  elected  for  six  years  and  a  Cham- 
ber of  Deputies  elected  for  four.  It  has  already  been  noted 
that  dissolution  before  the  legal  term  has  expired  is  usually 
accomplished  by  the  executive. ^^  Only  the  Austrian  National- 

^^  See  p.  133. 
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rat  ^^  and  the  diets  of  several  of  the  German  Lander  appear 
to  have  the  power  of  dissolving  themselves.  Estonia  appar- 
ently has  not  provided  for  any  direct  power  of  dissolution; 
but  the  result  is  achieved  indirectly  whenever  the  electorate 
adopts  a  popular  initiative,  previously  rejected  by  the  Riigi- 
kogu.  In  Latvia,  as  we  have  noted  above,  protection  against 
unwarranted  dissolution  is  secured  by  the  constitutional  pro- 
vision that  if  the  electorate,  in  a  referendum,  fails  to  sustain 
the  President's  plea  to  dissolve,  that  official  loses  his  office.^^ 
We  have  also  noted  elsewhere  that  the  reverse  of  this  clause 
exists  in  the  German  Constitution  which  declares  the  Reichs- 
tag dissolved  whenever  a  popular  referendum  fails  to  sus- 
tain that  body's  petition  to  remove  the  President.^*  Ordinarily 
precautions  are  taken  in  the  constitutions  to  secure  new  elec- 
tions within  a  minimum  period  after  dissolution  and  to  se- 
cure convocation  of  the  newly  elected  bodies  within  a  short 
time  after  the  polling.^^ 

The  rules  governing  the  legislature's  procedure  are  usually 
made  by  each  house  for  itself.  Usually  a  simple  majority  is 
sufficient  to  adopt  them.  Austria  is  an  exception,  a  two-thirds 
majority  being  required.  In  Latvia,^"  and  in  Lithuania,^^  the 
rules  acquire  the  force  of  law.  In  all  the  states,  some  of 
the  more  important  rules  are  prescribed  in  the  constitution. 
These  concern,  among  other  matters,  the  number  of  deputies 
necessary  for  a  quorum,  the  number  of  votes  necessary  for  a 
decision,  and  the  forms  to  be  observed  in  promulgating  and 
publishing  statutes. 

A  rule  commonly  inserted  in  the  text  of  the  constitution 
is  the  one  designed  to  secure  public  sessions.  For  the  German 
Reichstag,  this  rule  is  so  framed  as  to  make  it  difficult  to  ob- 
tain secret  deliberation.  Fifty  deputies  must  initiate  a  mo- 

1®  Constitution,  Art.  29. 
^^  See  p.  108. 
^^  See  p.  107. 

^^  See,  for  example,  Finnish  Constitution,  Art.  27,  and  Polish  Constitution, 
Art.  26. 

^^  Constitution,  Art.  44. 
^1  Constitution,  Art.  35. 
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tion  to  go  into  secret  session;  this  motion,  in  order  to  be  suc- 
cessful, must  then  be  supported  by  a  majority  of  two-thirds. ^^ 
A  two-thirds  vote  is  also  required  for  holding  secret  delibera- 
tions in  the  Estonian  Riigikogu  and  in  the  Latvian  Saeima.^^ 
Other  constitutions  are  more  liberal.  That  of  Poland,  for  in- 
stance, demands  only  a  majority  vote  of  the  Sejm;  and  the 
marshal  of  the  Sejm,  or  a  minister  of  the  cabinet,  is  qualified 
to  introduce  the  motion  for  a  secret  session.^* 

In  their  organization,  the  new  parliaments  present  several 
unusual  features.  The  most  arresting  development  has  been 
the  organization  of  standing  parliamentary  committees  on  the 
American  and  French  models.  In  the  German  Reichstag 
there  are  at  present  fifteen  such  committees,  composed  of 
representatives  of  the  party  fractions  elected  according  to  the 
principle  of  proportional  representation.^^  Most  of  these  com- 
mittees are  provided  for  in  the  Reichstag's  rules,  although 
their  creation  is  directly  authorized  in  the  Constitution.^^ 
Their  titles  are  not  dissimilar  to  the  titles  of  the  various  de- 
partments of  administration,  suggesting  a  devolution  of  legis- 
lative functions  qualitatively  identical  to  the  devolution  of 
administrative  functions  among  the  government  depart- 
ments. Five  standing  committees  exist  in  the  Finnish  Riksdag 
and  twenty  of  them  in  the  Latvian  Saeima.  The  constitutions, 
or  the  rules  of  the  legislatures,  of  the  remaining  states  all  pro- 
vide for  these  committees.  The  rule  prevails  that  they  be 
elected  by  the  legislature  according  to  the  principle  of  pro- 
portional representation;  the  major  party  groups  in  the  legis- 
lature are  thus  given  proportional  influence  on  the  com- 
mittees. In  Finland  a  committee  of  selection,  consisting  of  at 
least  forty-five  deputies,  makes  the  committee  assignments 
in  accordance  with  the  proportional  rule. 

The  organization  of  the  legislature  also  includes  a  speaker, 

^2  Constitution,  Art.  29. 

^^  Estonian  Constitution,  Art.  47,  and  Latvian,  Art.  22. 
2*  Art.  30. 

2^  Cf.  Paras.   9  and  26,  Geschaftsordnung  fiir  den  Reichstag,  in  Reichstags 
Handbiich,  5  Wahlperiode  (1930),  pp.  83,  87. 
2*  Art.  35. 
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called  the  president  or,  in  Poland,  the  marshal,  and  a  bureau 
consisting  of  the  president  and  vice-presidents,  secretaries 
and  sometimes  deputies  representing  the  party  clubs  or  frac- 
tions. The  speaker  acts  as  moderator  and  represents  the  cor- 
porate character  of  the  legislative  body.  He  is  elected  at  each 
new  session  of  the  legislature  although  normally  the  office  is 
not  contested  as  a  political  prize.  In  Germany,  it  is  the  rule 
that  the  presidency  shall  go  to  a  representative  of  the  party 
having  the  largest  number  of  deputies.  The  bureau  controls 
the  records  and  fixes  the  order  of  the  day. 

In  discharging  their  power  of  legislation  the  parliaments 
all  follow  the  orthodox  procedure.  Bills  may  be  introduced 
by  the  deputies  or  by  the  ministers.  Here  and  there,  other 
authorities  are  granted  the  privilege.  Under  the  provisions 
for  the  initiative,  the  electorate  must  first  submit  a  proposed 
law  to  the  legislature  for  action.  In  Latvia,  the  standing  com- 
mittees are  expressly  granted  the  authority  to  introduce  bills, 
and  the  President  appears  to  have  a  right  of  initiation  separa- 
ble from  that  of  the  cabinet."  In  most  cases  special  nomen- 
clature is  used  to  distinguish  governmental  and  other  bills; 
the  former  are  called  projects,  and  the  latter,  propositions.  In 
order  to  introduce  a  bill,  a  deputy  must  usually  be  associated 
with  several  of  his  colleagues.  Four  of  them  are  required  in 
the  Latvian  Saeima;  fourteen,  in  the  German  Reichstag.  The 
rule  of  the  British  Parliament  that  a  bill  be  given  three  read- 
ings is  universally  enforced.  After  the  first  reading,  it  is  gen- 
erally referred  to  a  standing  or  special  committee.  Debate  may 
be  terminated  by  order  of  the  speaker  of  the  assembly  or  by 
majority  vote  of  the  deputies.  The  Latvian  President  may  de- 
mand reconsideration  of  any  measure.-^  In  Lithuania  and 
Czechoslovakia,  there  are  suspensory  executive  vetoes.  The 
veto  may  be  overcome  in  Lithuania  by  a  two-thirds  vote 
of  the  Saeimas  ^^  and  in  Czechoslovakia,  it  may  be  overcome 
by  an  absolute  majority  of  the  members  of  both  chambers 

"  Law  of  April  10,  1929,  on  Procedure  of  the  Saeima,  Dareste,  op.  cit.,  Ill, 
p.  189. 

28  Constitution,  Art.  71.  ^^  Constitution,  Art.  51. 
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of  the  legislature  or  by  a  three-fifths  majority  of  the  first 
chamber.^" 

An  interesting  feature  of  the  Finnish  Riksdag's  procedure 
in  enacting  laws  is  the  use  it  makes  of  a  special  committee  of 
forty-five  or  more  members  known  as  the  grand  committee. 
All  projects  of  law  are  sent  to  this  committee  after  their  first 
reading.  Such  changes  are  then  made  as  the  committee  desires 
and  the  project  is  sent  back  for  second  reading.  If  the  Riksdag 
approves  the  changes,  the  second  reading  is  terminated;  if 
not,  the  project  is  returned  to  the  committee.  This  body  must 
then  consider  the  project  further  and  may  report  changes. 
No  motion  to  reject  the  entire  bill  is  in  order  if  the  committee 
sends  the  bill  back  a  second  time.^^  A  somewhat  similar  insti- 
tution known  as  the  council  of  state  has  recently  been  created 
by  the  revised  Lithuanian  Constitution.  It  exists  to  initiate 
and  consider  bills  with  a  view  towards  harmonizing  projected, 
with  existing,  laws.^- 

The  emphasis  upon  the  use  of  the  standing  committees  in 
preparing  and  deliberating  upon  proposed  laws  is  noteworthy. 
Latvia,  although  it  has  no  special  committee,  like  the  Finnish 
grand  committee,  has  an  unbending  rule  that  no  legislation 
may  be  considered  in  the  plenary  assembly  of  the  Saeima  un- 
less it  has  first  been  considered  by  the  appropriate  commit- 
tee.^^ Apparently,  the  emphasis  upon  committees  is  explained 
by  the  absence  of  a  second  chamber  in  these  states.  This  may 
also  explain  the  care  taken  to  insure  three  readings  for  each 
measure. 

It  is  an  essential  characteristic  of  responsible  government 
that  parliament  shall  occasionally  take  a  cabinet  to  task,  re- 
quire changes  in  its  policy  and  even  force  its  resignation. 
These  powers  are  obtained  through  the  use  of  political  in- 
strumentalities of  control  which  British,  and  to  some  extent 
French,  practice  has  evolved.  All  the  new  parliaments  have 

3"  Constitution,  Paras.  47—48. 

3^  See  Para.  66,  Organic  Law  of  the  Riksdag  of  Jan.  13,  1928,  Dareste,  op.  cit., 
Ill,  143.  ^2  Constitution,  Art.  54. 

^^  See  Art.  81,  Law  of  April  10,  1929,  on  Procedure  of  the  Saeima,  Dareste,  op. 
cit.,\l\,  p.  189. 
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been  authorized  to  use  instrumentalities  of  this  nature.  Most 
of  them  are  familiar  enough  to  the  student.  They  have  almost 
all  been  encountered  in  the  constitutional  practice  of  western 
parliamentary  democracies.  They  comprehend  the  interpella- 
tion, the  committee  of  inquiry  and  the  parliamentary  ques- 
tion. Motions  for  directing  or  censuring  the  cabinet  are  also 
involved.  The  most  important  of  these  is  the  motion  to  with- 
draw the  confidence  of  parliament  from  the  ministers.  Finally, 
like  all  other  parliaments,  these  newer  ones  possess  such  checks 
as  are  implied  in  the  power  to  withhold  desired  legislation 
and  financial  support. 

An  unusual  circumstance  attending  the  adoption  of  these 
instruments  of  political  control  is  the  fact  that  many  of  them 
are  authorized  by  the  constitution.  In  some  cases  the  constitu- 
tion even  defines  how,  and  under  what  circumstances,  they 
are  to  be  applied.  Thus  the  interpellation  is  either  mentioned, 
or  its  procedure  is  fully  described,  in  the  constitutions  of 
Austria,  Estonia,  Latvia,  Lithuania,  Poland,  Czechoslovakia 
and  in  the  first  Constitution  of  Yugoslavia.^*  The  parliamen- 
tary committee  of  inquiry  is  mentioned  or  described  in  the 
German,  Austrian,  Latvian,  Polish,  Czechoslovakian  and  first 
Yugoslavian  constitutions.^^  Finally,  the  formal  vote  by  which 
the  confidence  of  parliament  in  the  cabinet  is  either  expressed 
or  withdrawn  has  been  constitutionally  sanctioned  or  de- 
scribed in  detail  in  at  least  eight  new  constitutions,  including 
the  German,  Austrian,  Estonian,  Finnish,  Latvian,  Lithu- 
anian, Polish  and  Czechoslovakian.^*' 

This  development  represents  a  striking  departure  from 
British,  and  even  from  French,  practice.  In  Britian,  especially, 
all  these  institutions  are  merely  conventions  of  the  constitu- 
tion and  they  are  not  even  precisely  formulated  in  Parlia- 

3*  The  following  Articles  are  involved:  Austrian,  52;  Estonian,  56;  Latvian, 
27;  Lithuanian,  30;  Polish,  33;  Czechoslovakian,  52;  and  Yugoslavian,  82. 

35  The  following  Articles  are  involved:  German,  34;  Austrian,  53;  Latvian, 
25-26;  Polish,  34;  Czechoslovakian,  52;  Yugoslavian,  81. 

3^  See  the  following  Articles  in  constitutions  mentioned:  German,  54;  Austrian, 
74;  Estonian,  64;  Finnish,  36;  Latvian,  59;  Lithuanian,  60;  Polish,  58;  Czechoslo- 
vakian, Para.  78. 
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merit's  rules  of  procedure.  Their  minute  description  in  the 
new  constitutions,  and  their  transformation  into  a  part  of 
the  fundamental  law  of  the  land,  were  necessary  in  order  to 
insure  that  government  would  be  carried  on  according  to 
responsible  principles.  After  all,  these  principles  were  novel 
ones  for  central  Europe;  it  was  necessary  not  only  that  the 
parliaments  be  instructed  in  them,  but  also  that  the  execu- 
tive power  understand  its  true  relation  to  the  parliament. 

In  writing  these  devices  for  parliamentary  control  into  the 
new  constitutions,  care  was  taken  to  prevent  their  misuse. 
Elaborate  precautions  exist  to  procure  mature  deliberation 
and  the  concurrence  of  a  substantial  number  of  members  be- 
fore parliament  proceeds  to  use  the  more  serious  of  the  de- 
vices, particularly  those  which  might  indict  the  general  policy 
of  the  ministers  and  perhaps  destroy  the  cabinet.  The  inter- 
pellation, bane  of  French  cabinets,  has  been  considerably 
tempered.  In  most  cases,  one  may  not  be  introduced  in  a  ses- 
sion unless  a  substantial  number  of  the  deputies  support  the 
motion  to  do  so.  This  number  equals  a  fourth  of  the  legisla- 
ture in  Estonia,"  a  tenth  in  Finland,^^  and  a  tenth  in  Latvia.^'' 
In  the  German  Reichstag  thirty  deputies  may  introduce  a 
petition  for  an  interpellation  *°  and  in  the  Austrian  National- 
rat,  five  deputies  may  do  so.*^  In  Czechoslovakia,  when  an 
interpellation  is  sought,  a  majority  of  the  Chamber  of  Depu- 
ties must  agree  to  hold  it.  Even  more  formidable  obstacles 
are  interposed  in  this  Chamber  if  an  interpellation  is  de- 
manded immediately  prior  to  the  cabinet's  declaration  of 
policy. *- 

2^  Constitution,  Art.  56. 

^*  See  Para.  37,  Organic  Law  of  the  Riksdag  of  Jan.  13,  1928,  Dareste,  op.  cit., 
Ill,  137. 

^'  Art.  104,  Law  of  April  10,  1929,  on  Procedure  of  the  Saeima,  ibid.,  p.  192. 

*''  A.  von  Freytagh-Loringhoven,  Die  Weimarer  Verfassung  (Munich,  1924),  p. 
III. 

^^  L.  Adamovich,  Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  p. 
326. 

*^  R.  Vernet,  Le  Pouvoir  executif  en  droit  constitutionnel  Tchecoslovaque  (Geneva, 
1922),  p.  135. 
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Following  the  introduction  of  the  motion  to  interpellate, 
the  normal  procedure  is  to  give  the  minister,  or  the  spokes- 
man of  the  cabinet,  a  stipulated  time  in  which  to  answer. 
This  ranges  from  one  week  in  Latvia  to  six  in  Poland.  In 
Latvia,  those  interpellations  which  are  not  declared  urgent 
by  their  authors  are  first  sent  to  a  committee  of  five  members 
which,  within  two  weeks,  reports  whether  or  not  they  should 
go  upon  the  order  of  the  day.  When  their  authors  declare 
them  urgent,  the  Saeima  itself  considers  the  question  of  in- 
serting the  interpellations  in  the  order  of  the  day.  If  it  dis- 
agrees as  to  their  urgency,  the  proposals  are  sent  to  the 
committee  of  five.  The  interpellations  which  are  favourably 
reported  by  the  committee,  or  are  considered  urgent  by  the 
Saeima,  are  sent  to  the  appropriate  minister  immediately 
and  an  answer  is  expected  within  one  week.*^ 

Ordinarily,  the  minister  may  refuse  to  answer  on  the 
ground  that  the  desired  information  is  confidential.  In  Ger- 
many, the  answer  of  the  minister  does  not  lead  to  a  general 
debate  on  the  issues  involved  unless  fifty  deputies  petition.** 
Elsewhere,  debate  appears  to  follow  the  answer  of  the  minis- 
ter without  further  formality.  At  the  conclusion  of  the  debate, 
the  French  practice  of  returning  to  the  order  of  the  day,  with 
or  without  an  opinion  on  the  debate,  is  observed. 

Express  withdrawal  of  the  legislature's  confidence  is  the 
outstanding  method  for  enforcing  control.  This  power  is  also 
hedged  about.  To  adopt  a  motion  withdrawing  confidence  in 
Austria,  an  absolute  majority  of  the  members  of  the  National- 
rat  must  concur.  One-fifth  of  the  deputies  may  postpone  a 
vote  for  three  days.*^  Czechoslovakia  requires  a  petition  bear- 
ing the  signatures  of  no  less  than  100  deputies  in  order  to 
introduce  a  motion  of  no  confidence.  The  motion  is  then  re- 
ferred to  a  committee  which  reports  within  eight  days  upon 
its  acceptability.  The  quorum  required  for  a  vote  on  a  mo- 

■•^  See  Arts.  106-111,  Law  of  April  lo,  1929,  on  Procedure  of  the  Saeima, 
Dareste,  op.  cit.,  Ill,  192. 

"*♦  Von  Freytagh-Loringhoven,  op.  cit.,  p.  in. 
*^  Adamovich,  op.  cit.,  p.  326. 
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tion  of  confidence  is  more  than  one-half  of  the  deputies  and 
a  majority  of  these  must  be  favourable  if  the  motion  is  ac- 
cepted. A  demand  for  an  expression  of  confidence  intro- 
duced by  a  minister  may  be  acted  upon  without  previous 
reference  of  the  motion  to  the  committee.*^  It  would  appear 
that  in  Germany,*^  Austria,*^  Estonia  ^^  and  Czechoslovakia,  a 
minister  or  the  cabinet  is  legally  obliged  to  resign  only  in  case 
an  express  motion  of  no  confidence  is  adopted  by  the  parlia- 
ment or  a  motion  of  confidence  is  rejected.  In  Czechoslovakia, 
at  least,  an  interpellation  need  not  cause  a  resignation  even 
if  it  ends  unfavourably  for  the  ministers.^"  Finland,  Latvia 
and  Poland,  however,  appear  to  regard  an  unfavourable  issue 
of  an  interpellation  as  cause  for  resignation. 

Among  the  minor  instrumentalities  of  control,  the  com- 
mittee of  inquiry  has  been  singled  out  and  developed.  Ger- 
many has  modelled  her  committee  upon  those  of  the  British 
Parliament.  Article  34  of  her  Constitution  stipulates  that  the 
demand  of  one-fifth  of  the  deputies  shall  be  sufficient  to  cause 
the  establishment  of  such  a  committee.  Courts  and  public 
officials  are  required  to  give  it  any  desired  information  and 
official  records  must  be  laid  before  it  on  demand.  Apparently 
the  law  of  evidence  applies  to  all  testimony  which  may  be 
given  before  it.  One-third  of  the  deputies  in  the  Saeima  may 
secure  the  establishment  of  a  committee  of  inquiry  in  Latvia. ^^ 
Similar  committees  are  provided  for  in  the  constitutions  of 
Austria,^-  Poland  ^^  and  Czechoslovakia.^* 

The  emasculation  of  the  interpellation  has  reduced  its 
significance  to  a  level  but  little  higher  than  that  of  the  ordi- 
nary parliamentary  question.  Fundamentally  both  are  de- 
signed to  elicit  information  from  the  ministers.  The  inter- 
pellation is  somewhat  more  effective  because  it  is  generally 
followed  by  debate  whereas  the  question  is  not.  Despite  its 

*^  Constitution,  Paras.  75—78.  ^^  Constitution,  Art.  26. 

*''  Constitution,  Art.  54.  ^^  Art.  53. 

^^  Constitution,  Art.  74.  ^^  Art.  34. 

*5  Constitution,  Art.  64.  ^*  Para.  52. 
^°  Vernet,  op.  cit.,  p.  135. 
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potential  superfluousness,  the  question  is  found  in  the  rules 
of  every  new  parliament.  Its  use  in  most  cases  follows  the 
procedure  observed  for  asking  questions  in  the  British  Parlia- 
ment. Usually,  however,  several  deputies  must  collaborate 
in  putting  the  question  to  the  minister.  Some  legislatures  dis- 
tinguish between  the  question  and  the  interpellation  by  using 
the  former  to  quiz  the  ministers  on  minor  aspects  of  ad- 
ministration and  the  latter,  to  secure  information  on  the 
cabinet's  general  policies. ^^ 

A  novelty  among  instruments  of  control  has  been  intro- 
duced by  the  German  Reichstag's  standing  committee  for  safe- 
guarding the  powers  and  privileges  of  the  legislature.  This 
committee  is  known  popularly  as  the  "watch  and  ward" 
committee.  Authority  for  it  is  found  in  Article  35  of  the  Con- 
stitution which  also  provides  for  a  similar  committee  for 
foreign  affairs.  Both  of  these  bodies  owe  their  incorporation 
in  the  Constitution  to  the  Social  Democratic  deputies  in  the 
Weimar  Assembly. ^^  They  are  to  be  distinguished  from  all 
other  standing  committees  of  the  Reichstag  because  of  their 
express  constitutional  creation  and  because  their  members 
continue  to  enjoy  parliamentary  immunities  and  their  powers 
as  committeemen  after  the  Reichstag  has  adjourned  and  even 
after  it  has  been  dissolved.  The  safeguarding  committee  may 
start  its  sessions  as  soon  as  the  Reichstag  has  adjourned  or  has 
been  dissolved.  All  actions  of  the  cabinet  which  allegedly 
trench  upon  parliamentary  authority,  or  which  are  of  ques- 
tionable legality,  may  be  scrutinized.  Members  of  the  cabinet, 
as  well  as  other  persons,  may  be  called  upon  to  testify  and, 
at  the  conclusion  of  the  hearings,  the  committee  may,  if  it 
wishes,  recommend  such  changes  in  the  cabinet's  activity  as 
will  bring  it  into  conformity  with  law. 

A  little  more  than  a  decade  of  experience  with  this  com- 
mittee indicates  that  it  has  little  practical  significance.  Its  first 
session  was  held  in  August,  1919,  and  for  a  few  years  there- 

*^  Cf.,  for  example,  Geschaftsordnung  fiir  den  Reichstag,  in  Reichstags  Hand- 
buch,  5  Wahlperiode  (1930),  p.  96.  Also,  Vernet,  op.  cit.,  p.  133. 
5*  Von  Freytagh-Loringhoven,  op.  cit.,  p.  ii6. 
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after  it  was  kept  moderately  busy.  Two  sessions  were  held  in 
1922  and  two  in  1924;  none  was  held  in  1923.  During  the 
period  of  the  third  Reichstag  only  one  meeting  was  held,  in 
October,  1925;  one  more  was  held  in  April,  1928,  just  after 
this  Reichstag  was  dissolved."  During  September,  1932,  the 
committee  secured  some  notoriety  by  its  protest  against  the 
alleged  unconstitutionality  of  Chancellor  von  Papen's  dis- 
solution of  the  sixth  Reichstag.  It  again  became  the  centre  of 
public  attention  when  it  tried  to  hold  meetings  in  February, 
1933,  following  the  demise  of  the  seventh  Reichstag.  Two 
meetings  were  called  by  the  Reichstag's  president,  Herr 
Loebe,  but  on  both  occasions  the  obstructionist  tactics  of  the 
National  Socialist  members  prevented  the  transaction  of  any 
business.  The  committee  thereupon  dissolved  and  Herr 
Loebe  drew  up  a  memorial  protesting  against  the  behaviour 
of  the  National  Socialist  deputies.  The  memorial  was  sent 
to  Chancellor  Hitler  who  apparently  ignored  it.^® 

The  agenda  of  the  earlier  meetings  of  the  committee 
usually  concerned  some  contemplated  administrative  action 
which  lacked,  or  was  thought  to  lack,  adequate  legal  sanction. 
The  matters  were  generally  submitted  by  the  cabinet  and  the 
committee  was  requested  to  approve  the  action  proposed. 
Typical  were  the  occasions  during  1922  when  the  cabinet 
sought  the  committee's  consent  to  raise  salaries  and  wages 
in  the  public  service  without  the  authority  of  law.  On  these 
occasions  and  on  others,  the  committee  sometimes  agreed; 
usually,  however,  it  expressed  no  opinion  or  doubted  its 
power  to  act.^® 

At  least  two  of  the  German  Lander,  Prussia  and  Saxony, 
provided  for  safeguarding  committees  like  that  of  the  Reichs- 
tag in  their  respective  constitutions.*'" 

Institutions  like  the  German  committee  are  also  to  be 

"  Poetzsch,  op.  cit.,  XIII  (1925),  124—125  and  XVII  (1929),  80. 
^^  For  descriptions  of  the  more  recent  activities  of  this  committee  see  New  Tork 
Times,  Sept.  14,  1932  and  Feb.  15,  1933. 
^^  Poetzsch,  op.  cit.,  XIII  (1925),  124. 
^°  Dareste,  op.  cit.,  I,  224,  238. 
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found  in  Austria  and  in  Czechoslovakia.  In  the  first  of  these 
two  states,  the  Constitution  directs  the  Nationalrat  to  select 
from  its  membership  a  principal  committee.  The  total  num- 
ber of  members  on  this  committee  at  any  one  time  is  deter- 
mined by  resolution  of  the  Nationalrat.  At  present  there  are 
seventeen.  The  principle  of  proportional  representation 
guides  the  legislature  in  distributing  the  committee  seats 
among  the  various  parties. ^^ 

According  to  the  Constitution,  as  originally  enacted,  this 
committee  was  to  elect  the  members  of  a  provisional  cabinet 
should  the  cabinet  in  power  resign  when  the  Nationalrat  was 
not  in  session.®-  Some  other  electoral  functions,  normally 
discharged  by  the  Nationalrat,  were  also  entrusted  to  it. 
Finally  the  Constitution  declared  that  the  Nationalrat  might 
empower  the  principal  committee  to  collaborate  with  the 
cabinet,  or  with  an  individual  minister,  in  issuing  ordinances 
to  complete  certain  laws.  Quite  a  variety  of  ordinances  of  this 
nature  had  been  authorized  before  1929.®^ 

Its  most  important  powers  were  added  to  the  principal 
committee's  jurisdiction  when  Austria  amended  her  Con- 
stitution in  December,  1929.  One  of  the  amendments  au- 
thorized the  cabinet  to  issue  decrees  with  the  force  of  law 
when  the  Nationalrat  was  not  in  session.  These  decrees  could 
even  modify  standing  law.  Power  to  issue  them,  however,  was 
conditioned  upon  the  consent  of  the  principal  committee  or 
of  a  sub-committee  of  that  body.®^ 

The  Austrian  principal  committee  has  thus  evolved  into  a 
quasi-parliament,  or  parliamentary  regent,  exercising  a  veto 
upon  projected  administrative  legislation.  It  consequently  re- 
sembles the  safeguarding  committee  of  the  Czechoslovakian 
legislature  much  more  closely  than  that  of  the  German 
Reichstag.  The  Czechoslovakian  committee  was  probably  de- 

^^  Adamovich,  op.  cit.,  p.  145. 
"  Art.  55. 

^3  For  an  enumeration  and  description  see  Adamovich,  op.  cit.,  p.  145. 
*•*  B.  S.  Mirkine-Guetzevitch,  "Le  renforcement  de  I'executif  et    le    regime 
parlementaire,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII  (1930),  497. 
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signed  to  be  the  strongest  of  its  kind  among  the  post-war  con- 
stitutions. It  consists  of  twenty-four  members  elected  jointly 
by  the  two  chambers.  Sixteen  are  to  be  chosen  by  the  Cham- 
ber of  Deputies  from  among  its  members,  and  eight  by  the 
Senate  from  the  list  of  senators.  Each  chamber  is  required  to 
distribute  its  choices  proportionally  among  the  parties.  The 
Constitution  proposes  that  this  committee,  like  the  German 
safeguarding  committee,  shall  operate  in  the  intervals  be- 
tween adjournment  and  convocation  of  sessions  of  parlia- 
ment, and  between  the  dissolution  or  expiration  of  one  par- 
liament and  the  assembly  of  the  new  one. 

With  a  few  major  exceptions,  such  as  a  declaration  of  war, 
the  amendment  of  the  Constitution  and  the  election  of  the 
President,  all  the  legislative  and  administrative  powers  of 
parliament  are  devolved  upon  this  committee.  Twelve  mem- 
bers constitute  a  quorum  for  action  upon  all  matters  except 
those  of  a  financial  character.  All  enactments  acquire  the 
force  of  law  and  continue  to  be  regarded  as  law  unless  ex- 
pressly annulled  by  parliament  within  two  months  after  its 
reassembly. ^^ 

The  Czechoslovakian  committee  and  its  functions  were 
undoubtedly  suggested  as  a  democratic  substitute  for  the  de- 
cree power  which  Article  14  of  the  imperial  Austrian  Con- 
stitution had  granted  to  the  imperial  Austrian  ministry.'^*' 
Though  much  more  powerful  than  the  German  safeguard- 
ing committee,  it  has  had  little  more  significance  in  practical 
politics.  Its  meetings  have  generally  been  prevented  by  the 
governing  majority  in  parliament  by  resort  to  legal  tech- 
nicalities, such  as  the  issuance  of  a  call  for  a  meeting  of  the 
National  Assembly  whenever  parliament  adjourned.®^ 

It  would  appear,  therefore,  that  the  Austrian  has  been  the 
only  successful  one  of  these  experiments  to  protect  parlia- 
ment against  executive  usurpation.  The  Reichstag  committee 

^^  Constitution,  Para.  54. 

*^  Cf.  Mirkine-Guetzevitch  and  Tibal,  op.  cit.,  pp.  21—22. 

^^  F.  Adler,  "Das  tchechoslowakische  Verfassungsrecht  in  den  Jahren  1922  bis 
1928,"  Jahrbuch  des  offentlichen  Rechts,  XVII  (1929),  249. 
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has  been  too  weak  to  command  respect;  the  Czechoslovakian 
has  been  so  well  endowed  with  authority  as  to  cause  the 
cabinet  to  fear  it.  Nevertheless,  it  is  not  to  be  concluded  that 
these  other  two  experiments  may  not  ultimately  acquire  prac- 
tical value.  As  we  have  already  noted,  the  Austrian  committee 
became  really  important  after  it  was  associated  with  the 
cabinet  in  the  issuance  of  decree  legislation.  In  a  subsequent 
chapter,  it  will  become  apparent  that  the  institution  of  de- 
cree legislation  is  not  restricted  to  Austria  but  that  several 
other  states  have  either  authorized  it  or  contemplate  authoriz- 
ing it.  As  this  power  develops  it  will  become  all  the  more 
necessary  to  discover  some  agency  which  can  exercise  super- 
vision over  the  cabinet  on  behalf  of  parliament.  To  assume 
the  role  of  such  an  agency,  the  safeguarding  committee,  as 
it  is  now  constituted  in  Germany,  is  eminently  well  fitted, 
and  it  is  to  be  expected  that  it  will  be  used  for  the  purpose 
just  as  it  has  already  been  used  in  Austria. 

It  is  significant  in  this  connection  to  note  that  the  German 
cabinet  once  introduced  a  bill  to  grant  itself  authority  to 
issue  ordinances  with  the  force  of  law  when  the  Reichstag  is 
not  in  session.  In  exercising  the  contemplated  power,  the 
cabinet  was  to  secure  the  consent  both  of  the  Reichsrat  and  the 
safeguarding  committee.  The  proposal  died  with  the  dissolu- 
tion of  the  third  Reichstag  in  March,  1928,  and  it  will  proba- 
bly not  be  revived. ^^  Nevertheless,  it  constituted  a  real  attempt 
to  duplicate  in  Germany  the  evolution  of  the  Austrian  prin- 
cipal committee. 

Perhaps  the  most  important  phase  of  this  analysis  of  the 
new  parliaments  is  that  which  concerns  the  nature  and  extent 
of  their  authority.  Only  two  constitutions,  the  German  and 
the  Austrian,  provide  an  enumeration  of  legislative  powers 
which  might  be  considered  exhaustive.  This  enumeration 

^^  It  is  interesting  to  note  that  in  June,  1922,  the  Polish  Sejm  voted  to  establish 
a  principal  committee  like  the  Austrian  which  was  to  be  consulted  by  the  President 
when  a  new  premier  was  appointed  during  the  Sejm's  adjournment.  Cf.  M.  S. 
Wertheimer,  "The  Reconstruction  of  Poland,"  Foreign  Policy  Association  Informa- 
tion Service,  Vol.  VI,  No.  7  (1930),  139. 
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was  necessary  in  these  two  documents  in  order  to  make  clear 
the  distribution  of  legislative  authority  between  the  federal 
and  local  legislatures.  In  the  remaining  constitutions  the 
legislative  powers  have  not  been  enumerated.  The  Polish 
Constitution  simply  states  that  the  domain  of  public  legis- 
lation comprehends  all  public  and  private  laws  and  the  man- 
ner of  their  execution.  The  Estonian  states  that  the  Riigi- 
kogu  exercises  the  legislative  power;  the  Latvian,  that  the 
legislative  power  belongs  to  the  Saeima;  and  the  Lithuanian, 
that  the  Saeimas  shall  vote  the  laws.  The  only  enumeration 
of  public  powers  which  appears  in  these  other  constitutions 
is  that  comprehending  certain  exceptional  prerogatives  which 
cannot  readily  be  assimilated  to  the  concept  of  law-making. 
These  prerogatives  include  powers  over  the  budget,  the  pub- 
lic debt  and  the  auditing  of  public  accounts.  They  also  in- 
clude the  legislature's  powers  over  declarations  of  war,  the 
control  of  armed  forces,  the  negotiation  and  ratification  of 
treaties,  and  other  special  prerogatives  not  usually  included 
in  legislative  authority  as  that  is  normally  understood.  Finally, 
the  expressly  defined  powers  of  the  legislatures  include  sev- 
eral of  an  electoral,  judicial  and  constituent  nature. 

The  scope  of  the  power  expressly  delegated  to  the  various 
legislatures  was  thus  considerable.  It  has,  however,  been  ques- 
tioned whether  even  these  express  delegations  mark  the  limits 
of  its  authority.  There  are  commentators  who  believe  that 
many  of  these  parliaments  were  intended  to  be  sovereign  for 
all  public  purposes,  comprehending  within  their  potential 
legal  authority  the  right  to  express  the  will  of  the  nation  and 
to  regulate  by  statute  all  public  powers,  even  those  falling 
within  the  normal  jurisdiction  of  the  executive.  Their  con- 
ception of  parliament  would  be  identical  to  that  entertained 
by  Professor  Dicey  in  respect  to  the  British  Parliament  and 
by  the  French  jurists  as  respects  the  Convention  of  1793.  In 
the  recent  Turkish  Constitution,  an  example  of  just  such  a 
consolidation  of  governmental  authority  in  the  legislature 
is  finely  illustrated.  This  instrument,  adopted  on  April  30, 
1924,  expressly  places  all  legislative  and  executive  powers  in 
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the  national  legislature,  the  Grand  National  Assembly.  In 
exercising  the  legislative  power,  the  Assembly  acts  directly; 
in  exercising  the  executive  power  it  acts  through  the  inter- 
mediary of  a  President  and  a  council  of  ministers.®^ 

Unquestionably  there  is  support  for  this  view  of  the  legis- 
lative power  in  the  new  constitutions.  The  second  article  of 
the  Finnish  document  expressly  states  that  "  sovereignty  re- 
sides in  the  nation  "  and  that  "  this  is  represented  as  a  unit 
by  the  Riksdag."  The  failure  of  the  constitutions  of  Estonia 
and  of  the  German  Lander  to  provide  for  any  formal  holder 
of  the  executive  power,  and  Austria's  denial  to  its  President 
of  the  power  to  dissolve  the  legislature  and  to  appoint  the 
cabinet,  clearly  indicate  a  leaning  towards  legislative  domi- 
nation of  executive  action  comparable  to  the  situation  in  the 
Swiss  federal  government."''  Finally,  the  almost  universal  in- 
vestiture of  the  legislature  with  the  power  to  change  the  con- 
stitution itself  gives  that  body  a  legal  advantage  over  other 
government  departments  which,  as  a  distinguished  Finnish 
jurist  has  pointed  out,  amounts  to  virtual  supremacy.^^ 

On  the  other  hand,  it  must  also  be  borne  in  mind  that 
most  of  the  constitutions  recognize  the  doctrine  of  the  separa- 
tion of  the  public  powers.  This  doctrine  implies  at  least  that 
legislative,  executive  and  judicial  power  are  each  derived 
directly  from  the  constitution  and  that  one  department  of 
government  is  as  much  the  representative  of  the  national 
power  as  the  other  two.  In  some  cases  this  implication  has 
been  expressly  formulated.  The  clearest  statement  probably 
occurs  in  the  Polish  Constitution,  which  declares  that  the 

*^  The  precise  disposition  of  the  matter  in  the  Turkish  Constitution  is  as  follows: 

"Art.  5.  Legislative  competence  and  executive  power  are  concentrated  in  the 
Grand  National  Assembly. 

"Art.  6.  The  Assembly  exercises  the  legislative  power  directly. 

"Art.  7.  The  Assembly  exercises  the  executive  power  through  the  intermediary 
of  a  President  of  the  Republic  and  of  a  council  of  ministers  named  by  him."  — 
See  B.  S.  Mirkine-Guetzevitch,  Les  Constitutions  de  V Europe  nouvelle  (Paris,  1928), 
p.  351.  ™  Von  Csekey,  op.  cit.,  p.  201. 

'^  R.  Erich,  "Form  of  Government,"  in  Finland,  The  Country,  Its  People  and 
Institutions  (Otava  Publishing  Co.,  Helsingfors,  1927),  p.  231. 
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sovereign  power  "  has  for  its  legislative  organ,  the  Sejm  and 
the  Senate;  for  its  executive  organ,  the  President  of  the 
Republic  together  with  the  responsible  ministers;  for  its 
judicial  organ,  the  independent  tribunals."  "  The  Austrian, 
Estonian,  Latvian,  Lithuanian  and  Czechoslovakian  constitu- 
tions all  contain  articles  of  similar  purport.  The  conception 
of  an  autonomous  executive  prerogative,  derived  directly 
from  the  constitution,  has  also  been  frequently  advanced  by 
the  executive  heads  of  several  of  the  states  including  those 
of  Germany,^^  Poland  ^*  and  Czechoslovakia." 

In  theory,  therefore,  it  was  a  moot  point  in  1920  whether 
or  not  the  new  constitutions  intended  the  normal  executive 
prerogatives  to  be  defined  by  statute.  After  thirteen  years  of 
experience  this  doubt  has  been  largely  removed.  In  prac- 
tice it  is  apparent  that  the  executive  in  every  state  exercises 
powers  of  an  executive  nature  without  authority  of  the 
legislature.  Moreover,  many  of  the  constitutions  have  been 
amended  recently  so  as  to  strengthen  the  executive  against 
the  parliament.  Indeed  it  would  appear  that  a  reinforcement 
of  the  executive  against  the  legislature  has  preoccupied  the 
amending  power  in  most  of  the  states  since  1920.^^  As  preced- 
ing chapters  have  shown,  states  such  as  Austria  and  Estonia, 
where  the  executive  was  originally  the  weakest,  have  made 
the  most  noteworthy  changes.  What  then  was  questionable 
in  1920  can  hardly  remain  so  now;  the  executive  is,  in  fact 
and  in  theory,  independent  of  statute  in  asserting  the  preroga- 
tives normally  associated  with  that  department.  This  is  as  it 
should  be;  only  by  possessing  sufficient  autonomous  power 
may  the  executive  assume  that  initiative  and  responsibility 
for  action  which  characterizes  it  in  a  parliamentary  system 
of  government. 

"  Art.  2.  "   Poetzsch,  op.  cit.,  XVII  (1929),  82. 

''*  C.  Crozat,  Les  Constitutions  de  Pologne,  de  Dantzig,  d'Esthonie  et  de  Finlande 
(Toulouse,  1925),  pp.  173-174. 

"  Vernet,  op.  cit.,  p.  137. 

'*  See,  on  this  subject,  B.  S.  Mirkine-Guetzevitch,  "Le  renforcement  de  I'exe- 
cutif  et  le  regime  parlementaire,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII 
(1930),  526-527. 


CHAPTER  IX 
THE  SECOND  CHAMBER 

A  DISCUSSION  of  the  organization  and  powers  of  parlia- 
ment would  not  be  complete  unless  it  included  a  con- 
sideration of  second  chambers.  Only  four  of  the  states  under 
review  included  such  chambers  in  their  legislatures  in  1921. 
These  were  Germany,  Austria,  Czechoslovakia  and  Poland. 
The  German  chamber  is  called  the  Reichsrat;  the  Austrian, 
the  Bundesrat;  and  the  Czechoslovakian  and  Polish  are  known 
as  Senates.  Besides  these,  a  second  chamber  was  also  included 
in  the  Prussian  legislature.  It  is  known  as  the  Staatsrat.  The 
remaining  states,  those  of  the  Baltic  region  and  Yugoslavia,^ 
all  the  German  Lander  except  Prussia,  and  all  the  Austrian 
Lander  contented  themselves  with  a  unicameral  regime. 

The  failure  to  adopt  the  second  chamber  universally  would 
indicate  that  this  feature  of  western  parliamentary  organiza- 
tion was  not  as  popular  as  certain  others.  This  lack  of  favour 
becomes  even  more  apparent  when  the  powers  of  those  sec- 
ond chambers  which  were  provided  for  are  analysed.  In  legis- 
lation, a  power  normally  shared  with  the  first  chamber  on 
comparatively  equal  terms,  the  new  senates  are  in  a  position 
of  marked  inferiority.  Their  legislative  power  may  more 
readily  be  compared  with  that  granted  the  American  or 
French  President  than  with  that  exercised  by  the  American, 
or  even  the  French,  Senate.  Briefly  it  may  be  described  as 
recommendatory  and  investigatory.  Each  of  the  new  second 
chambers  also  has  the  equivalent  of  a  suspensive  veto. 

In  the  German  Reichsrat,  these  powers  involve  the  privi- 
lege of  rendering  an  opinion  on  all  the  cabinet's  projects  of 
law  before  these  are  introduced  in  the  Reichstag;  if  the 
Reichsrat's  opinion  is  unfavourable,  the  project  may  never- 
theless be  sent  to  the  Reichstag  although  in  that  case  the 

^  Yugoslavia  appears  to  have  provided  for  a  second  chamber,  known  as  the 
Senate,  in  the  Constitution  which  King  Alexander  decreed  in  September,  1931, 
See  F.  R.  and  P.  Dareste,  Les  Constitutions  modernes  (4th  ed.,  Paris,  1928— 1932) 
III,  356. 
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Reichsrat's  opinion  must  accompany  the  bill.  The  Reichsrat 
may  also  introduce  projects  of  legislation.  Finally,  it  possesses 
the  privilege  of  interposing  a  suspensive  veto  against  any 
bill  passed  by  the  Reichstag  which  relates  to  ordinary  legis- 
lative matters.  This  veto  may  be  overcome  by  the  latter 
chamber  if  it  reaffirms  its  original  attitude  towards  the  meas- 
ure by  a  two-thirds  majority.  As  we  have  indicated  elsewhere, 
the  Reichstag's  will  might  still  be  frustrated  by  a  popular 
referendum  sustaining  the  Reichsrat's  views;  -  but  since  the 
cabinet  must  inaugurate  the  referendum,  there  is  little  likeli- 
hood that  one  will  ever  be  held. 

The  remaining  second  chambers  are  endowed  with  similar 
legislative  authority.  The  Staatsrat's  power  in  Prussia  virtu- 
ally duplicates  that  of  the  Reich's  second  chamber.^  In 
Czechoslovakia,  the  Senate's  rejection  of  a  bill,  already  passed 
by  the  Chamber  of  Deputies,  may  be  overcome  by  a  simple 
majority  of  all  of  the  members  of  the  latter  body.  This  is  true, 
at  least,  in  every  case  where  the  proposed  law  has  been  op- 
posed by  a  majority  of  less  than  three-fourths  of  all  the  Sena- 
tors. If  three-fourths  or  more  of  all  the  Senators  have  voted 
against  it,  then  the  Senate's  veto  may  be  overcome  only  in 
case  three-fifths  or  more  of  the  deputies  vote  to  sustain  the 
bill.* 

Almost  identical  provisions  apply  to  the  veto  power  of  the 
Austrian  Bundesrat  and  of  the  Polish  Senate.  Except  for  one 
or  two  items,  the  former  may  enter  an  objection  to  all  pro- 
posed legislation  passed  by  the  Nationalrat.  These  objections 
may  be  ignored  if  the  Nationalrat  reaffirms  its  vote  on  the 
measure  in  the  presence  of  at  least  one-half  of  the  deputies.^ 
The  Polish  Senate  must  enter  its  objections  to  any  project  of 
law,  voted  by  the  Sejm,  within  thirty  days;  these  objections 
are  without  effect  if  the  Sejm  re-enacts  the  measure  by  a  ma- 
jority of  eleven-twentieths.® 

^  The  Reichsrat's  legislative  power  is  included  in  Arts.  66,  69,  and  74  of  the 
Constitution.  See  p.  98. 

^  Constitution,  Art.  42.  ^  Constitution,  Art.  41. 

*  Constitution,  Para.  44.  ^  Constitution,  Art.  35. 


l62       THE     EXPERIMENT     WITH     DEMOCRACY 

In  addition  to  the  veto,  all  the  other  second  chambers, 
with  the  apparent  exception  of  Poland's,  enjoy,  with  the 
German  Reichsrat,  the  right  of  initiating  legislation.  Unlike 
the  Reichsrat,  however,  they  may  not  insist  upon  scanning 
the  cabinet's  projects  before  these  have  been  introduced 
in  the  lower  house. 

It  is  thus  fairly  evident  that,  as  far  as  the  process  of  law- 
making is  concerned,  the  second  chambers  have  been  dis- 
tinctly subordinated  to  the  first.  Other  functions  exist.  They 
include  some  of  an  electoral,  of  a  judicial  and  of  a  constituent 
nature.  We  have  already  noted  that  the  first  and  second 
chambers  meet  as  a  joint  assembly  to  elect  the  President  in 
Czechoslovakia,  in  Poland  and  in  Austria.^  In  Austria  and  in 
Czechoslovakia,  they  also  meet  together  to  act  upon  proposed 
declarations  of  war.^  The  Austrian  Bundesrat  is  called  upon 
to  elect  a  part  of  the  members  of  the  Austrian  constitutional 
court  ^  and  to  nominate  one-half  of  the  members  of  the  federal 
administrative  court. ^°  Finally,  the  Czechoslovakian  Senate 
discharges  judicial  functions  when  it  is  sitting  as  a  high  court 
for  the  trial  of  officials  accused  of  crime." 

There  are  also  occasions  when  the  two  chambers,  meet- 
ing separately,  enjoy  virtual  equality  in  disposing  of  certain 
matters.  Although  it  may  not  itself  revoke  a  constitutional 
amendment  which  the  Reichstag  has  enacted,  the  German 
Reichsrat  is  competent  to  demand  a  popular  referendum  on 
the  question  of  revocation.^-  In  Austria,  no  laws  affecting  the 
composition  of  the  Bundesrat  may  be  enacted  by  the  Na- 
tionalrat  unless  a  majority  of  the  members  of  the  former  body 
agree. ^^  Finally,  the  power  of  the  second  chamber  is  prac- 
tically equivalent  to  that  of  the  first  both  in  Poland  ^*  and  in 
Czechoslovakia  ^^  when  constitutional  amendments  are  being 
considered.  None  of  these  special  powers  is  likely  to  be  very 

^  See  p.  113. 

^  Austrian  Constitution,  Art.  38;  Czechoslovakian  Constitution,  Para.  33. 

'  Constitution,  Art.  47.  ^^  Constitution,  Paras.  34,  67. 

1"  Ibid.,  Art.  134.  ^^  Constitution,  Art.  76. 

^^  L.  Adamovich,  Grundriss  des  oesterreichischen  Staatsrechtes  (Vienna,  1927),  p.  265. 
1*  Constitution,  Art.  125.  ^^  Constitution,  Para.  33. 
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important  in  practice.  Certainly  none  of  them  compensates 
for  the  absence  of  the  traditional  authority  over  legislation. 

This  observation,  however,  does  not  apply  in  the  case  of 
certain  other  special  powers  exercised  by  the  German  Reichs- 
rat  and  the  Austrian  Bundesrat.  These  two  chambers  repre- 
sent the  federated  Lander  among  the  organs  of  the  central 
government  and  they  consequently  exercise  a  considerable 
degree  of  supervision  over  the  central  government's  privilege 
of  local  intervention.^*'  The  German  Reichsrat  has  acquired 
additional  power  because  of  the  necessity  for  its  assent  to 
any  increases  in  the  federal  budget. ^^  The  actual  influence 
which  these  special  powers  permit  the  chambers  in  question 
to  wield  may  not  be  large  but  it  is  significant.  The  question 
may  be  asked  whether  this  special  province  does  not  stamp 
these  bodies  as  federal  administrative  councils  and  deprive 
them  of  the  character  of  true  second  chambers  of  a  legislature. 

Despite  the  close  association  with  the  cabinet  resulting 
from  the  exercise  of  these  federal  administrative  powers, 
there  is  no  suggestion  that  the  second  chamber  in  Germany 
or  in  Austria  may  derive  therefrom  the  implication  that  it 
may  control  the  policy  of  the  ministers  in  the  same  way  as 
the  lower  house.  The  constitutions  of  both  these  states  are 
as  explicit  on  this  subject  as  are  those  of  Poland  and  Czecho- 
slovakia. The  second  chamber  in  central  Europe  may  ques- 
tion and  interpellate  ministers,  but  it  may  not  exercise  po- 
litical control  over  them.  Each  of  the  constitutions  declares 
that  the  ministers  are  responsible,  in  a  political  sense,  ex- 
clusively to  the  primary  chamber.^®  Only  from  that  chamber 
may  a  vote  of  confidence  or  of  lack  of  confidence  issue. 

This,  then,  is  the  substance  of  the  power  formally  vested 
in  the  central  European  second  chambers.  Its  attenuated 
character  makes  it  quite  clear  that  the  bicameral  principle 
of  legislative  organization  enjoyed  slight  favour  in  post-war 

^^  See  p.  44. 
1'  Constitution,  Art.  85. 

1^  See  Czechoslovakian  Constitution,  Para.  75;  German,  Art.  54;  Austrian, 
Art.  74;  Polish,  Art.  58. 
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Europe.  By  stripping  it  of  its  traditional  powers  in  some 
states  and  by  denying  it  existence  in  others,  the  constituent 
assembhes  reduced  the  comparative  importance  of  the  sec- 
ond chamber  to  the  vanishing  point.  In  those  states  in  which 
a  second  chamber  was  estabhshed,  it  ceased  to  be,  in  reaHty, 
a  second  chamber  and  became  instead,  in  the  appropriate 
phraseology  of  two  American  commentators,  a  "  secondary 
chamber,"  ^^ 

Several  reasons  may  be  advanced  in  explanation  of  this 
situation.  The  first  of  these  is  to  be  found  in  the  hostility 
which  was  manifested  towards  bicameralism  by  the  radical 
parties.  In  every  constituent  assembly,  these  parties  persist- 
ently opposed  the  principle  of  two  chambers.  In  Germany, 
the  Majority  Social  Democrats  eventually  withdrew  their 
opposition  in  order  to  save  other  portions  of  their  program. -° 
In  Poland,  the  socialists  fought  to  the  last  against  including 
the  Senate,  and  bicameralism  ultimately  won  the  day  by  a 
paltry  six  votes. -^ 

The  radical  opposition  was  inspired  by  the  conviction  that 
bicameralism  is  undemocratic.  It  was  argued  that  a  senate 
might  be  tempted  to  offer  opinions  differing  from  those  en- 
tertained by  the  first  chamber,  thereby  introducing  division 
in  the  nation's  councils.  Such  a  situation  could  not  be  toler- 
ated by  a  theory  which  considered  popular  or  national  sov- 
ereignty indivisible.--  Probably  all  shades  of  radical  opin- 
ion would  have  subscribed  to  the  famous  dictum,  attributed 
to  the  Abbe  Sieyes,  that  "  if  a  second  chamber  agrees,  it  is 
superfluous;  if  it  disagrees,  it  is  pernicious." 

Opposition  to  a  bifurcated  legislature  also  proceeded  from 
a  quarter  somewhat  more  academic.  All  of  these  states  con- 
templated the  establishment  of  a  responsible  or  parliamen- 

^'  H.  L.  McBain  and  L.  Rogers,  The  Mew  Constitutions  of  Europe  (Garden  City, 
N.  Y.,  1922),  p.  38. 

20  Carl  Schlessmann,  Vergleiche  zwischen  dem  franzosischen  Senat  und  den  rudi- 
mentdren  deutschen  Oberhdusern  (Gottingen,  1926),  p.  11. 

^^  C.  Crozat,  Les  Constitutions  de  Pologne,  de  Dantzig,  d'Esthonie  et  de  Finlande 
(Toulouse,  1925),  p.  115.  ^^  Schlessmann,  op.  cit.,  pp.  11,  65. 
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tary  system  of  government.  Among  those  who  professed  to 
know  the  secrets  of  this  system,  it  had  become  a  truism  that 
the  political  responsibility  of  the  minister  could  not  be  effec- 
tively enforced  if  two  chambers  might  hold  him  to  account. 
Such  had  been  the  implication  of  the  parliamentary  struggle 
occasioned  in  England  by  the  Lloyd  George  budget  of  1909, 
and  it  was  unnecessary  for  the  Continental  authority  on 
parliamentary  government,  Professor  Robert  Redslob,  to  re- 
mind the  prospective  constitution  makers,  in  a  book  which 
he  published  in  1918,  that  a  minister  could  not  serve  two 
masters. ^^  All  were  ready  to  agree  that  if  a  second  chamber 
were  not  to  be  excluded  altogether,  then,  at  least,  in  the  in- 
terests of  a  responsible  system  of  government,  it  had  to  be 
made  subordinate  to  the  first  chamber  in  legislative  author- 
ity, deprived  of  control  over  the  ministers  and  otherwise 
rendered  innocuous. 

A  third  factor  which  contributed  towards  weakening  the 
bicameral  principle  in  the  post-war  constitutions  was  the 
political  demand  for  national  solidarity.  An  ethnic  group, 
which  before  1918  had  been  parcelled  up  among  various 
political  jurisdictions,  wanted  at  least  one  governmental  or- 
gan in  its  new  nation-state  in  which  its  national  solidarity 
might  secure  single  expression.  This  attitude  prevailed  espe- 
cially in  Yugoslavia,  whose  statesmen  continued  the  Serbian 
unicameral  Skupshtina  for  almost  a  decade,  partly  in  order 
to  promote  national  consciousness  among  the  formerly  di- 
vided branches  of  the  South  Slavs.-*  The  desire  for  political 
solidarity  afforded  by  a  single  chamber  was  also  strong  in 
such  a  state  as  Finland,  whose  people,  prior  to  1906,  had 
been  divided  into  legally  separate  social  classes,  each  with 
its  special  chamber  in  the  legislature.^^ 

^^  See  his  Die  parlamentarische  Regierung  in  ihrer  wahren  und  ihrer  unechten  Form  (Tu- 
bingen, 1 91 8). 

^*  Cf.  N.  Jovanovic,  £tude  sur  la  constitution  du  royaume  des  Series,  Croates  et 
Slovenes  (Paris,  1924),  p.  105. 

^^  Cf.  K.  Grotenfelt,  "Historical  Sketch  of  Finland"  in  Finland,  The  Country, 
Its  People  and  Institutions  (Otava  Publishing  Co.,  Helsingfors,  1927),  p.  189. 
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Finally,  among  the  factors  of  minor  significance  which 
contributed  to  the  movement  away  from  bicameralism,  per- 
haps the  most  important  was  the  desire  to  conserve  the  public 
finances.  Among  the  smaller  Baltic  states,  such  as  Latvia, 
Lithuania  and  Estonia,  the  outlay  for  a  second  chamber  would 
have  been  a  considerable  item  in  the  annual  budget.  The 
same  would  have  been  true  in  the  German  Lander.  If  other 
motives  had  been  lacking,  the  desire  to  reduce  expenses  would 
itself  have  been  sufficient  cause  for  these  communities  to 
dispense  with  a  second  chamber. 

These,  then,  were  some  of  the  reasons  why  statesmen  of 
1919  and  1920  looked  askance  at  bicameralism  and  why  they 
denied  any  substantial  authority  to  those  second  chambers 
which  were  established.  Originated  under  most  unfavourable 
auspices  it  is  not  surprising  that  some  of  them  have  failed  to 
secure  a  position  of  importance  in  the  parliamentary  life  of 
the  state.  In  Czechoslovakia,  the  Senate  has  had  little  in- 
fluence upon  the  course  of  public  policy.  The  privilege  of 
initiating  most  bills,  certainly  all  of  the  important  ones,  has, 
in  practice,  been  confined  to  the  Chamber  of  Deputies.  That 
chamber,  furthermore,  has  furnished  most  of  the  public  de- 
liberation on  projected  legislation  of  any  consequence.  Dif- 
ferences of  opinion  which  have  arisen  between  the  Senate 
and  the  deputies  have  usually  been  settled  in  an  extra- 
parliamentary  fashion  by  the  executives  of  the  party  clubs 
or  by  the  party  caucus.  The  Senate  questions  and  interpel- 
lates the  ministers;  but  such  activity  has  rarely  secured  any 
appreciable  influence  on  the  cabinet's  course  of  action.  The 
Chamber  of  Deputies  is  regarded  as  the  parliamentary  master 
and  only  its  declarations  and  votes  have  weight  with  the  ex- 
ecutive. The  political  indifference  of  the  cabinet  towards  the 
Senate  is  evinced  by  the  fact  that  not  a  single  senator  has 
held  a  ministerial  portfolio  since  the  Constitution  was  in- 
augurated.-^ 

2*  Cf.  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution 
Tchecoslovaque,  1 920-1 930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII 
(1930),  248-249. 
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The  Senate  has  been  inconsequential  in  the  constitutional 
life  of  Poland.  The  prerogative  which  it  once  enjoyed  of 
collaborating  with  the  executive  in  dissolving  the  Sejm  was 
taken  away  in  the  constitutional  revision  of  1926.  In  practice, 
the  right  of  initiating  legislation  is  exercised  by  the  cabinet 
and  the  deputies  to  the  exclusion  of  the  Senate.-^  The  Polish 
Senate,  like  the  Czechoslovakian,  makes  no  attempt  to  in- 
fluence ministerial  action.-^ 

The  obvious  explanation  for  the  failure  of  these  two  sec- 
ond chambers  to  develop  strength  is  to  be  discovered  in  the 
lack  of  constitutional  power.  This,  however,  is  not  the  whole 
explanation.  Another  and  probably  a  more  important  reason 
is  the  failure  to  make  any  substantial  distinction  in  the  basis 
of  representation  and  consequently  in  the  membership  of  the 
first  and  second  chambers.  Both  Czechoslovakia  and  Poland 
provide  for  popular  election  of  their  respective  Senates.  Each 
state  requires  that  the  senatorial  electors  satisfy  a  higher 
minimum  age  qualification  than  is  required  of  the  electors 
of  the  primary  chamber.  It  is  also  required  that  the  minimum 
age  of  candidates  for  the  Senate  shall  be  higher  than  the 
minimum  age  of  candidates  for  the  Chamber  of  Deputies  or 
for  the  Sejm. 

Elsewhere  it  has  been  pointed  out  that  this  distinction 
in  electoral  age  reduces  the  size  of  the  senatorial  electorate 
and  probably  makes  it  more  conservative.  The  requirement 
of  a  higher  minimum  age  qualification  for  senatorial  can- 
didates also  tends  to  bring  into  the  Senate  the  more  experi- 
enced politicians.-^  These  different  requirements  may  thus, 
potentially  at  least,  lead  the  two  chambers  to  adopt  different 

^'^  W.  Schatzel,  "Entstehung  und  Verfassung  der  polnischen  Republik,"  Jahr- 
buch  des  offentlichen  Rechts,  XH  (1924),  293. 

^^  Crozat,  op.  cit.,  p.  181. 

^^  The  minimum  age  qualifications  for  the  electorate  of  each  of  the  two  houses 
in  Poland  and  Czechoslovakia,  and  the  observation  on  the  effects  of  these  distinc- 
tions, are  found  on  p.  62.  The  minimum  age  qualifying  for  the  Senate  in  Czecho- 
slovakia is  thirty-five;  in  Poland,  it  is  forty.  The  minimum  age  qualifying  for  the 
Chamber  in  Czechoslovakia  is  thirty;  in  Poland,  the  minimum  age  qualifying  for 
the  Sejm  is  twenty-five. 
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points  of  view  towards  public  questions.  The  possibility, 
however,  is  remote.  In  the  last  analysis,  deputy  and  senator 
issue  from  substantially  the  same  popular  electorate  and  are 
likely,  therefore,  to  be  receptive  to  the  same  popular  in- 
fluences. The  senators  are  also  likely  to  belong  to  the  same 
party  clubs  as  the  deputies  and  thus  have  the  same  partisan 
point  of  view.  As  to  this  last  observation,  what  is  even  more 
important  is  the  fact  that  the  electoral  laws  distribute  sena- 
tors among  the  parties  in  proportions  which  are  almost 
identical  to  the  distribution  of  the  deputies  among  the  same 
parties. 

This  tendency  has  had  startling  confirmation  in  Czecho- 
slovakia. In  that  state  it  has  been  estimated  that  the  propor- 
tion of  deputies  belonging  to  a  particular  party  club  is  never 
more  than  one  or  two  per  cent  more  or  less  than  the  propor- 
tion of  senators  belonging  to  the  same  party  club.^"  After 

^°  The  following  table  indicates  the  proportions  after  the  elections  of  1929:  * 


Party 

Proportion  of  seats 
in  Chamber 

Proportion  of  seats 
in  Senate 

Communist 

Magyar  Christian  Socialists 
German  Electoral  Union 
German  Social  Democrats 
Poles  and  Jews 
German  Nationalists 
Czechoslovakian  National  Socialists 
Czechoslovakian  Social  Democrats 
Slovak  Peoples 
League  v.  scrutin  de  liste 
Czechoslovakian  National  Democrats 
Czechoslovakian  Catholics 
Czechoslovakian  Agrarians 
Czechoslovakian  Middle  Class 
German  Christian  Socialists 
German  National  Socialists 

10.00 
3.00 

5-33 
7.00 

1-33 

2.33 

10.67 

13.00 

6-33 
1. 00 
5.00 
8.33 
15-34 
4.00 
4.67 
2.67 

10.00 
4.00 
6.00 
7-33 

10.67 

13-33 
6.00 
0.67 

5-33 

8.67 

16.00 

4.00 

5-33 
2.67 

100.00 

100.00 

*  For  these  statistics  see  Rapports  de  I'Offlce  de  Statistique  de  la  Republique  Tcheco- 
slovaque,  LXXXVII  (1929),  658.  See  also  the  comparisons  made  after  the  1920 
elections  in  Manuel  Statistique  de  la  Republique  Tchecoslovaque,  II  (1925),  347. 
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the  elections  of  1925,  these  proportions  were  found  to  be 
exactly  the  same  in  the  case  of  the  Magyar  Christian  Socialists, 
the  Czechoslovakian  National  Socialists,  the  German  Na- 
tionalists and  the  German  Agrarians. ^^ 

In  Poland,  the  proportions  show  a  greater  variation.  After 
the  elections  of  1928,  the  number  of  the  seats  held  by  Marshal 
Pilsudski's  bloc  in  the  Senate  was  one  and  one-half  times  as 
great  as  the  number  of  seats  obtained  in  the  Sejm.^-  This 
variation  is  partly  explained  by  the  comparatively  greater 
strength  which  the  Pilsudski  bloc  enjoyed  among  the  sena- 
torial electors.  Almost  twenty-nine  per  cent  of  these  voted 
for  the  bloc's  lists  for  the  Senate  whereas  only  twenty-one  per 
cent  of  the  Sejm  electors  voted  for  the  bloc's  lists  for  the  Sejm. 
Evidently  in  Poland  the  difference  in  minimum  ages  pre- 


31  Peska,  op.  cit.,  p.  49. 

32  The  following  table  indicates  the  proportions  after  the  elections  of  1928:  * 


Party 

Proportion  of  seats 

Proportion  of  seats 

in  Sejm 

in  Senate 

Government  Bloc 

28.15 

43.24 

Polish  Socialist  party 

14.41 

9.01 

Wyzwolenie 

9-23 

6.31 

National  Workers  party 

2.48 

1.80 

Ukrainian  Socialists  and  Peasants 

0.90 

0.90 

Peasant  party 

5-63 

2.70 

Workers  and  Peasants  Union 

1. 13 

— 

Peasant  Union 

0.68 

— 

Jewish  Union  of  Poland 

1-35 

0.90 

National  Minorities 

12.39 

18.92 

Ruthenians 

0.23 

— 

National  Labor  Bloc 

0.90 

0.90 

Ukrainian  Peasants  and  Workers 

2.03 

0.90 

National  Catholic  List 

8.56 

8.11 

"Piast" 

7-65 

5-41 

Ukrainian  Workers  party 

0.23 

— 

Catholic  Union  of  the  West 

0.68 

— 

Others 

3-37 

0.90 

100.00 

100.00 

*  For  these  statistics  see  Annuaire  Statistique  de  la  Republique  Polonaise  (1930),  pp. 
448-452. 
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scribed  for  the  qualified  electorate  of  the  two  houses  secures 
a  difference  in  their  political  complexion.  But  the  variation 
in  1928  was  inexplicably  large;  ordinarily  there  is  no  reason 
to  suppose  that  it  would  be  much  greater  than  in  Czecho- 
slovakia. 

When  we  come  to  the  federal  second  chambers  in  Austria 
and  in  Germany  we  find  a  record  of  activity  which  is  more 
encouraging.  It  has  not  been  unusual  for  the  Austrian  Bun- 
desrat  to  differ  with  the  Nationalrat  on  projected  legislation 
and  sometimes  it  has  had  its  way.^^  Representing  the  Lander 
rather  than  the  people,  the  public  influences  which  are 
brought  to  bear  upon  the  Bundesrat  are  likely  to  differ  from 
those  which  affect  the  more  popular  lower  chamber.  The 
Bundesrat  consequently  tends  to  develop  a  will  and  a  pur- 
pose of  its  own.  Nevertheless,  even  in  Austria  it  has  been 
difficult  to  avoid  duplicating  in  one  chamber  the  propor- 
tionate strength  which  a  party  enjoys  in  the  other. ^* 

The  German  Reichsrat  has  been  much  the  more  successful 
of  the  two  federal  chambers  and  has  the  most  successful 
record  of  all  the  second  chambers  established  in  central 
Europe  after  the  War.  Significantly  enough,  this  chamber 
has  generally  avoided  duplicating  the  partisan  complexion 
of  the  Reichstag.  Since  its  members  are  delegates  of  the 
cabinets  of  the  various  Lander,  the  result  has  been  that  only 
the  parties  making  up  the  governing  coalitions  in  these  areas 
have  been  represented.  Many  of  its  conflicts  with  the  Reichs- 

^^  For  illustrations  of  occasions  when  the  Bundesrat  has  opposed  the  Nationalrat 
see  Osterreichisches  Jahrbuch  (1925),  pp.  236—237. 

^^  Following  is  a  table  of  comparisons  after  the  elections  of  1923  and  1927: 


Party 

1923 

1927 

Nationalrat 

Bundesrat 

Nationalrat 

Bundesrat 

Number 
of  seats 

Per  cent 
of  total 

Number 
of  seats 

Per  cent 
of  total 

Number 
of  seats 

Per  cent 
of  total 

Number 
of  seats 

Per  cent 
of  total 

Agrarians 

5 

10 
68 
82 

3.04 

6.06 

41.21 

49.69 

2 
21 

25 

4.00 

4.00 

42.00 

50.  CO 

9 
12 
71 
73 

5.46 

7.27 
43-03 
44.24 

3 

2 
20 

25 

6.00 

4.00 

40.00 

so.  CO 

Social  Democrats 

Christian  Socialists 

Total 

i6s 

1 00.  CO 

SO 

100.00 

165 

100.00 

SO 

100.00 
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tag  over  projected  legislation  have  had  their  origin  in  the 
Reichsrat's  unique  partisan  complexion  derived  from  this 
system  of  representation.^^ 

The  strength  of  the  Reichsrat  has  been  demonstrated  in 
various  directions.  In  the  first  place  it  has  made  good  use  of 
its  legislative  powers.  Between  1925  and  1928,  it  took  ad- 
vantage of  its  prerogative  to  scan  executive  projects  of  law 
before  their  introduction  in  the  Reichstag  and  offered  amend- 
ments more  than  a  score  of  times.  On  only  eight  of  these 
occasions  were  the  amendments  ignored  and  the  original 
executive  proposals  enacted  as  law.^*'  Its  veto  power  has  also 
been  used.  Nine  vetoes  were  entered  between  1920  and  1928 
against  measures  passed  by  the  Reichstag.  Against  four  of 
these,  the  latter  body  was  unable  to  muster  the  two-thirds 
majority  necessary  to  overcome  the  veto.  Some  of  the  remain- 
ing five  were  overcome  only  after  the  Reichstag  had  agreed 
to  compromised^ 

Other  fields  than  the  legislative  have  been  successfully 
exploited.  Although  quite  unwarranted  by  law,  the  Reichsrat 
has  in  practice  successfully  demanded  the  repeal  of  distaste- 
ful executive  ordinances. ^^  During  the  past  decade  it  has  also 
used  to  advantage  its  power  to  prevent  the  Reichstag  from 
increasing  the  budget.^'' 

The  Reichsrat  has  wielded  considerable  influence  over 
the  ministers.  By  means  of  simple  resolutions  it  has  attempted 
to  make  its  position  clear  on  both  domestic  and  foreign 
policies.*"  Partly  through  express  constitutional  direction, 
partly  through  usage,  the  ministers  have  fallen  into  the  habit 

^^  U.  Scheuner,  "Ueber  die  verschiedenen  Gestaltungen  des  parlamentarischen 
Regierungssystems,"  Archiv  des  offentlichen  Rechts,  n.  f.,  XIII  (1927),  370. 

^^  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahrbuch 
des  offentlichen  Rechts,  XVII  (1929),  118— 124. 

"  Ibid.,  XIII  (1925),  220  and  XVII  (1929),  128.  Cf.  also,  W.  Becker,  "Foe- 
deralistische  Tendenzen  im  deutschen  Staatsleben  seit  dem  Umsturze  der  Bis- 
marckischen  Verfassung,"  Abhandlungen  aus  dem  Staats-  und  Verwaltungs-recht,  XL 
(1928),  134—135.  ^^  Schlessmann,  op.  cit.,  p.  100. 

^'  For  examples  see  Poetzsch,  op.  cit.,  XVII  (1929),  128. 

*°  Ibid.,  pp.  1 10— 1 1 1. 
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of  consulting  with  appropriate  committees  of  the  Reichsrat 
on  weighty  matters  of  public  business.*^  During  recent  years, 
observers  have  noted  that  the  ministers  have  been  frequent- 
ing the  Reichsrat's  rostrum  for  the  purpose  of  making  im- 
portant public  pronouncements  on  both  internal  and  in- 
ternational politics.*^  Since  it  is  constantly  in  session,  the 
Reichsrat  offers  a  convenient  forum  when  the  Reichstag  is 
adjourned.  The  practice  is  also  partly  attributable  to  the  fact 
that  there  is  greater  decorum  and  less  emphasis  upon  parti- 
sanship in  the  second  chamber's  formal  reception  of  the 
ministers. 

Whether  or  not  the  Reichsrat  will  consolidate,  in  the 
future,  this  comparatively  strong  constitutional  position  re- 
mains to  be  seen.  With  the  Hitler  government  attacking  the 
foundations  of  the  federal  structure  and  intent  upon  suspend- 
ing the  parliamentary  system,*^  its  prospects  appear  uncer- 
tain. Nevertheless,  even  if  this  institution  should  also  perish 
in  the  National  Socialist  Germany,  its  success  during  the  past 
thirteen  years  will  serve  as  an  object  lesson  in  the  proper 
organization  of  second  chambers.  Its  history  reinforces  the 
opinion  that  the  weakness  of  most  of  the  second  chambers 
established  by  the  new  constitutions  of  central  Europe  has 
been  due  less  to  their  lack  of  power  than  to  the  failure  to 
derive  them  from  some  authentic  national  interest  differing 
from  that  upon  which  the  first  chamber  has  been  based. 

If  these  other  second  chambers  are  ultimately  to  obtain 
a  place  of  any  importance  in  the  political  life  of  their  respec- 
tive states,  it  will  be  necessary  to  give  them  this  special  rep- 
resentative function.  Apparently  the  constitutional  revision- 
ists in  Austria  have  given  the  matter  serious  attention.  Among 
the  constitutional  amendments  adopted  by  that  state  in  De- 

*^  Schlessmann,  op.  cit.,  pp.  100— loi. 

^"^  See,  for  instance,  speech  of  the  Foreign  Minister,  Dr.  Curtius,  on  the  pro- 
posed submission  of  the  question  of  an  Austro-German  customs  union  to  the 
World  Court,  New  Tork  Times,  April  i,  1932.  See  also  speech  of  the  Minister  of 
the  Interior,  Baron  von  Gayl,  outlining  the  general  policy  of  the  von  Papen  cab- 
inet, ibid.,}\ine  10,  1932.  *^  See  p.  54  and  New  Tork  Times,  Mar.  24,  1933. 
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cember,  1929,  is  one  calling  for  the  transformation  of  the 
Bundesrat  into  a  compound  federal  and  professional  cham- 
ber to  be  known  as  the  Council  of  the  Lander  and  of  the 
Professions.  Representatives  to  this  compound  chamber  are 
to  be  elected  by  the  Lander  and  by  councils  which  are  to  be 
organized  within  the  various  fields  of  economic  and  profes- 
sional life.**  The  plan  is  to  weld  into  a  single  deliberative 
assembly  the  interests  which  in  Germany  have  in  the  past 
found  expression  in  the  Reichsrat  and  in  the  Economic  Coun- 
cil of  the  Reich. *^  Among  the  most  enthusiastic  proponents 
of  the  amendment  were  former  Chancellor  Schober  and  mem- 
bers of  the  Pan-German  party. *^  Although  this  has  been 
adopted  as  part  of  the  Constitution,  a  special  organic  law  is 
necessary  to  bring  the  change  into  effect.  This  law  apparently 
has  not  yet  been  enacted.  In  the  meantime  the  Bundesrat  con- 
tinues to  serve  as  the  second  chamber. 

This  Austrian  experiment  has  implications  of  considerable 
value  to  non-federal  states.  Senates  in  these  states  might  well 
become  corporative  chambers,  adopting  as  the  model  for  their 
composition  and  organization  the  German  Economic  Coun- 
cil or  perhaps  the  present  Italian  Chamber  of  Deputies.  That 
such  a  suggestion  has  more  than  academic  value  has  been 
recently  demonstrated  by  the  proposal  of  Premier  Stauning 
of  Denmark  to  substitute  an  advisory  economic  and  profes- 
sional body  for  the  upper  house  in  that  state. *^  Certainly  a 
rejuvenation  of  the  second  chamber  will  be  necessary,  espe- 
cially in  the  unitary  state,  if  the  bicameral  organization  of 
the  legislature  is  not  to  become  a  superfluous  constitutional 
fetish.*^ 

'*'*  See  revised  Constitution,  Arts.  34—35,  Dareste,  op.  cit.,  Ill,  66. 

^^  For  a  description  of  this  body  see  pp.  253^. 

*^  M.  W.  Graham,  "The  Constitutional  Crisis  in  Austria,"  American  Political 
Science  Review,  XXIV  (1930),  154.  •*'  Mew  York  Times,  Mar.  11,  1932. 

^^  In  this  connection  it  is  appropriate  to  observe  that  Yugoslavia's  new  Consti- 
tution has  attempted  to  provide  a  Senate  differing  in  composition  from  the  lower 
chamber  by  combining  the  two  principles  of  indirect  popular  election  and  royal 
appointment.  Apparently  Yugoslavia  has  taken  a  page  from  the  early  constitutional 
history  of  the  Third  French  Republic.  See  Dareste,  op.  cit..  Ill,  356. 


CHAPTER  X 

THE  CABINET  AND  THE  PARLIAMENTARY 

SYSTEM  OF  GOVERNMENT 

IN  a  parliamentary  system  of  government,  such  as  each 
of  the  states  under  review  contemplated  adopting,  the 
corollaries  of  legislative  control  of  the  executive  are  execu- 
tive leadership  and  executive  responsibility.  Both  of  these 
ends  are  secured  through  the  institution  known  as  the  cabinet 
or  council  of  ministers.  This  body  is  normally  made  up  of 
the  more  important  members  of  the  administration,  the 
ministers  or  heads  of  departments,  who  act  together  under 
the  leadership  of  a  prime  minister.  On  the  Continent,  this 
officer  is  sometimes  called  the  chancellor,  or,  more  usually, 
the  president  of  the  council  of  ministers.  Political  respon- 
sibility to  the  legislature  is  assured  by  the  requirement  that 
the  prime  minister,  or  one  of  his  colleagues,  shall  countersign 
all  executive  orders  or  decrees  and  that  the  entire  cabinet, 
or  one  of  its  members,  shall  retire  in  case  the  legislature  with- 
draws its  confidence.  Executive  leadership  is  assured  by  the 
cabinet's  right  to  direct  the  administration,  by  its  power  to 
define  public  policy  and  by  its  privilege  of  initiating  and  de- 
fending projects  of  law  in  the  legislature. 

Each  of  the  new  constitutions  has  adopted  these  funda- 
mental features  of  the  parliamentary  system.  In  each  of  them 
appears  a  series  of  articles  describing  in  detail  how  the  cabinet 
is  to  be  constituted,  how  it  is  to  be  held  responsible  to  the 
legislature  and  what  powers  it  is  to  wield.  Some  explanation 
of  the  constitutional  directions  for  appointing  the  cabinet 
has  already  appeared  in  the  chapter  on  the  titular  executive 
or  chief  of  state. ^  Subject  to  the  limitation  of  securing  a 
minister's  countersignature,  most  of  the  constitutions  antici- 
pate that  a  President  or  a  King  will  issue  the  formal  order  ap- 
pointing the  prime  minister.  The  appointee  is  then  expected 
to  nominate  the  remaining  ministers.-  According  to  the  Fin- 

^  See  p.  126. 

2  German  Constitution,  Art.  53;  Polish,  Art.  45;  Latvian,  Arts.  55—56. 
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nish  and  Czechoslovakiaii  constitutions,  both  the  prime  min- 
ister and  his  colleagues  are  to  be  selected  by  the  chief  of 
state. ^  In  Estonia,  where  there  is  no  chief  of  state,  the  legis- 
lature formally  assembles  to  choose  the  prime  minister  and 
his  colleagues.  Until  the  changes  in  the  Constitution  in  1929, 
the  legislature  also  assembled  to  elect  the  cabinet  in  Austria. 

Once  appointed  or  elected,  the  constitutions  demand  that 
the  cabinet  shall  have  the  confidence  of  the  legislature.  Where 
there  are  two  chambers  to  this  body,  it  is  the  confidence  of 
the  primary,  or  lower,  chamber  which  must  be  secured.  If 
this  confidence  is  withdrawn  at  any  time,  the  cabinet,  or 
any  affected  minister,  must  retire.  The  means  by  which  the 
legislature  may  enforce  its  control  have  already  been  dis- 
cussed.* For  every  order  or  decree  purporting  to  emanate 
from  an  executive  department,  or  from  the  President  or 
King,  the  constitutions  also  require  the  countersignature  of 
the  appropriate  minister  of  the  cabinet.  To  this  rule  there 
are  only  minor  exceptions.  The  countersignature  is  evidence 
that  the  order  or  decree  is  a  valid  one.  As  we  have  seen  in 
another  chapter,^  the  countersignature  is  also  evidence  that 
the  minister  has  assumed  responsibility  to  the  legislature  for 
the  wisdom  and  the  legality  of  the  action  contemplated  in  the 
order  or  decree. 

Leadership  of  the  parliament  is  expressly  provided  by  the 
constitutional  clauses  describing  the  cabinet's  authority  to 
introduce  projects  of  law  and  the  budget.  These  clauses  are 
universal.''  In  some  cases  they  are  reinforced  by  others  grant- 
ing the  ministers  floor  privileges.  Latvia's  Constitution  is 
explicit  on  this  matter  and  it  is  typical  of  the  remainder. 
Every  minister,  whether  or  not  a  member  of  the  Saeima,  may 
attend  that  body's  sessions  and  the  sessions  of  its  committees. 
He  may  participate  in  the  debates  and  off^er  amendments  to 

^  Finnish  Constitution,  Art.  36;  Czechoslovakian,  Para.  70. 
''  See  pp.  147  #. 
^  See  p.  123. 

^Czechoslovakian  Constitution,  Para.  81;  Austrian,  Art.  41;  German,  Art. 
68;  Estonian,  Art.  60;  Finnish,  Arts.  18,66;  PoHsh,  Art.  10;  Latvian,  Arts.  65—66. 
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bills.  Like  privileges  are  enjoyed  by  the  minister's  immediate 
subordinates/  Wherever  the  minister's  privileges  in  the  legis- 
lature are  not  defined  in  the  Constitution,  they  appear  in 
the  ordinary  law  of  the  state  or  in  the  standing  rules  of  the 
legislature.* 

Besides  formulating  the  normal  executive  features  of  the 
parliamentary  system,  the  constitutions  and  supplementary 
statutes  of  an  organic  character  contain  elaborate  descriptions 
of  the  internal  order  and  of  the  proceedings  of  the  cabinet. 
Germany's  provisions  on  this  subject  are  as  detailed  as  any. 
Its  Constitution  declares  that  the  cabinet  shall  be  composed 
of  the  Chancellor  and  all  the  ministers.  The  Chancellor  is 
accorded  unusual  powers  as  first  minister.  He  is  directed  to 
lay  down  the  general  policy  of  the  cabinet  while  the  other 
ministers  conduct  their  departments  independently  in  accord 
with  this  general  policy.  The  cabinet  as  a  unit  is  authorized 
to  consider  and  decide  upon  all  questions  of  proposed  legis- 
lation and  upon  all  such  other  matters  as  the  Constitution  or 
the  laws  direct.  It  must  also  consider  any  differences  of  opin- 
ion among  the  ministers  relating  to  matters  which  concern 
more  than  one  department  of  administration.  The  rules  en- 
join secrecy  upon  the  minister  in  respect  to  all  public  matters 
which  are  of  a  confidential  nature  or  which  the  cabinet  has 
decided  to  keep  secret.  This  injunction  applies  even  after 
the  minister  has  quit  his  post.  All  issues  of  a  cabinet  delibera- 
tion are  to  be  decided  by  majority  vote;  in  case  of  a  tie,  the 
Chancellor  is  directed  to  cast  a  deciding  vote.^ 

Descriptions  equally  detailed  occur  in  the  constitutions 
and  organic  statutes  of  the  other  states.  Austria  identifies  a 
Vice-Chancellor  and  indicates  the  condition  under  which  he 

'  Art.  63. 

*  See,  for  example,  Art.  59,  Organic  Law  of  the  Finnish  Riksdag  of  Jan.  13, 
1928,  F.  and  P.  Dareste,  Les  Constitutions  modernes  (Paris,  1 928-1 932),  III,  142;  also 
Art.  59,  Law  of  April  10,  1929,  upon  the  Procedure  of  the  Latvian  Saeima,  ibid., 
p.  188. 

'  Cf.  Constitution,  Arts.  52—58,  and  Law  of  March  27,  1930,  upon  the  Legal 
Status  of  the  Chancellor  and  the  Ministers,  Dareste,  op.  cit..  Ill,  264^. 
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shall  represent  the  Chancellor.  It  also  makes  provision  for 
combining  two  portfolios/"  Estonia's  Constitution,  like  that 
of  the  Reich,  accords  the  prime  minister  a  position  superior 
to  that  of  his  colleagues.  He  is  expected  to  lead  and  unify 
their  deliberations  in  the  cabinet,  preside  over  their  meetings 
and  question  them.^^  A  special  law,  passed  in  March,  1922, 
states  that  he  may  demand  reports  from  them,  give  them 
general  directions  and  detennine  what  items  of  business,  in- 
troduced by  them,  shall  be  considered  by  the  cabinet.  This 
law  also  establishes  the  rule  that  the  majority  shall  decide  all 
issues  in  cabinet  meetings,  a  tie  being  broken  by  the  prime 
minister.  A  quorum  of  the  cabinet  is  to  consist  of  at  least 
three  of  the  seven  ministers  and  the  prime  minister  or  his 
deputy. ^^ 

An  unusual  feature  of  the  law  describing  the  composition 
of  the  Latvian  cabinet  is  the  permission  extended  to  the  state 
controller  and  to  the  head  of  the  educational  system  of  the 
national  minorities  to  attend  cabinet  sessions  in  a  consulta- 
tive capacity.  The  Latvian  prime  minister  is  also  authorized 
to  invite  technicians  to  attend  cabinet  meetings  in  a  con- 
sultative capacity.^^  Finally,  in  Czechoslovakia,  all  official 
cabinet  meetings  appear  to  demand  the  presence  of  the 
President  of  the  state.  He  presides  and  may  offer  his  opinion 
on  the  matters  under  discussion,  but  he  may  not  vote.  He  is 
also  privileged  to  call  the  cabinet  into  special  session."  Like 
the  states  just  considered,  Czechoslovakia  outlines  in  great 
detail  the  kind  of  questions  which  shall  come  before  the 
cabinet  and  indicates  the  procedure  to  be  observed  in  dis- 
posing of  them. 

The  ministers  in  the  various  cabinets  are  permitted,  and 

^^  Constitution,  Arts.  70,  77. 

"  Art.  73. 

^^  See  Organic  Law  of  March  19,  1929,  upon  the  Government  of  the  Republic 
and  the  Ministers,  Dareste,  op.  cit.,  Ill,  294 _^. 

"  Constitution,  Arts.  14—17;  Law  of  April  i,  1925,  upon  the  Organization  of 
and  the  Council  of  Ministers,  Dareste,  op.  cit.,  Ill,  181. 

"  Constitution,  Para.  82. 
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even  expected,  to  be  members  of  the  legislature,  but  they  are 
disqualified  from  holding  any  other  remunerative  public 
office  except,  perhaps,  a  professorship  in  a  state  university. 
Generally  there  are  strict  injunctions  against  participation, 
directly  or  indirectly,  in  a  private  undertaking  which  is  in 
any  way  dependent  upon  the  state  for  revenue. 

Resignation  of  the  cabinet,  or  of  an  individual  minister, 
is  usually  accomplished  through  a  formal  decree  issued  in 
the  name  of  the  chief  of  state.  In  Germany,  the  act  which 
relieves  the  ministers  of  their  duties  must  be  signed  by  the 
President  and  countersigned  by  the  outgoing  Chancellor. 
The  act  which  relieves  the  latter  of  his  functions  is  counter- 
signed by  the  succeeding  Chancellor.^^  Usually  when  a  cabi- 
net resigns,  the  President  may  request  it  to  continue  until  its 
successor  has  been  chosen,  although  in  Latvia  this  cannot  be 
done  unless  the  cabinet  had  the  confidence  of  the  Saeima 
when  it  tendered  its  resignation.^"  In  several  states,  the  prime 
minister  may  request  the  resignation  of  a  minister  who  no 
longer  has  his  confidence.  It  is  also  a  general  rule  that  when 
vacancies  occur  in  any  ministerial  post,  the  prime  minister 
may  request  another  minister  to  fill  the  post  until  a  definitive 
appointment  is  made. 

The  universal  attempt  at  a  precise  description  of  the  cabi- 
net's structure  and  activity  is  but  a  phase  of  the  movement, 
observed  in  all  post-war  constitutions,  to  reduce  the  par- 
liamentary system  of  government  to  a  series  of  written  formu- 
las. The  effect  of  this  movement  upon  the  legislature's  means 
of  control  has  been  discussed  in  a  previous  chapter."  It  re- 
mains to  be  considered  what  practical  changes  the  experi- 
ence of  little  more  than  a  decade  has  introduced  into  this 
paper  scheme  for  a  parliamentary  system. 

Needless  to  say,  these  changes  have  been  many  and  they 
have  been  far-reaching  in  their  effects.   For  the  more  im- 

^^  See  Art.  12,  Law  of  March  27,  1930,  upon  the  Legal  Status  of  the  Chancellor 
and  the  Ministers,  Dareste,  op.  cit.,  Ill,  266. 
^^  Art.  9,  Law  cited,  ibid.,  p.  180. 
"See  pp.  148/. 
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portant,  the  political  parties  may  again  be  held  responsible. 
The  large  number  of  parties  in  nearly  every  state  and  the 
relative  equality  of  their  membership  in  the  legislature  ^^ 
have  made  necessary  the  use  of  a  coalition  party  cabinet 
throughout  central  Europe.  This  has  led  to  practices  quite 
different  from  those  intended  by  the  constitutions.  In  the  first 
place,  the  architect  of  a  coalition  cabinet,  and  its  potential 
prime  minister,  will  seldom  be  the  considered  choice  of  the 
chief  of  state.  That  official  may,  as  we  have  indicated  else- 
where, sometimes  determine  the  political  complexion  of  the 
projected  cabinet,  whether  it  is  to  go  to  the  Left  or  to  the 
Right.  At  times  he  may  also  have  a  hand  in  the  selection  of 
the  potential  prime  minister.  Ordinarily,  however,  this  indi- 
vidual is  likely  to  be  one  who  has  the  sagacity  and  tact  re- 
quired to  bring  political  leaders  together.  Experience  has 
demonstrated  that  he  is  likely  to  be  a  moderate,  preferably 
one  who  has  been  prime  minister  on  other  occasions  or  one 
who  has  held  important  posts  in  preceding  cabinets. 

The  coalition  regime  also  robs  the  prime  minister  of  much 
of  the  discretion  which  he  is  expected  to  use  in  choosing  his 
colleagues.  Ordinarily  he  may  consider  only  those  candidates 
who  are  members  of  the  coalition  parties.  In  practice,  he  is 
also  obliged  to  distribute  the  available  posts  among  the  coali- 
tion parties  in  proportion  to  the  following  which  each  com- 
mands in  the  chamber.  This  last  is  a  well-established  rule. 
In  the  cabinet  formed  by  Dr.  Stresemann  in  August,  1923, 

^^  Czechoslovakia  has  fourteen  important  parties,  the  largest  of  which,  the 
Czechoslovakian  Agrarian,  has  normally  about  fifteen  per  cent  of  the  deputies  in 
the  Chamber.  Germany  has  at  least  seven  important  parties.  At  present,  the  largest 
of  these  is  the  National  Socialist  party.  It  secured  forty-four  per  cent  of  the  seats 
in  the  eighth  Reichstag.  The  largest  of  Estonia's  seven  principal  parties  usually 
accounts  for  about  a  fourth  of  the  seats  in  the  Riigikogu;  the  largest  of  Finland's 
six  parties  normally  controls  about  a  third  of  the  deputies  in  the  Riksdag.  Latvia 
has  seven  major  parties  of  nearly  equal  strength;  Poland,  considering  Marshal 
Pilsudski's  bloc  as  a  federation  of  parties,  normally  has  twenty;  and  Lithuania, 
five.  Before  the  dictatorship  suppressed  them,  Yugoslavia  had  seven  major  parties, 
the  largest  of  which,  the  Radicals,  sometimes  controlled  almost  forty  per  cent  of 
the  seats  in  the  Skupshtina. 
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the  German  Social  Democrats  insisted  upon  their  proportion- 
ate share  of  four  posts  as  the  price  of  their  participation.^^ 
In  Czechoslovakia,  the  appointment  of  a  new  minister,  M. 
Viskovski,  to  the  post  of  national  defence  in  the  Udrzal  cabi- 
net of  1928  was  regarded  by  the  Peoples  party,  a  member  of 
the  coalition,  as  an  act  destructive  of  the  party  equilibrium 
established  when  the  cabinet  was  formed  and  good  cause  for 
its  disruption.-"  Similar  examples  of  bartering  of  seats  occur 
in  the  political  annals  of  other  states  under  consideration, 
notably  in  Finland,  Latvia  and  Poland. 

Finally  the  coalition  regime  modifies  the  prime  minister's 
constitutional  role  in  the  cabinet.  Instead  of  acting  as  its 
leader  and  spokesman  before  the  nation  and  parliament,  he 
tends  to  become  a  mediator  between  the  coalition  parties. 
These  he  seeks  to  keep  together  with  formulas  of  action  suf- 
ficiently vague  so  that  they  may  be  supported  by  men  of  widely 
different  political  views.  He  attempts  to  keep  disaffected  min- 
isters in  line  with  promises  of  political  reward.  Political 
strategy  and  compromise,  and  not  political  leadership,  be- 
come his  preoccupation.  His  task  is  difficult  enough  but  it  is 
not  the  one  which  was  intended  for  him  by  the  constitution. 

Another  feature  of  the  party  system  which  has  seriously  af- 
fected the  cabinet's  personnel  and  activity  is  its  strict  disci- 
pline. Comment  has  already  been  made  upon  the  manner  in 
which  this  characteristic  has  modified  the  representative  role 
of  the  deputy.-^  Its  effect  upon  the  activity  of  ministers  and 
cabinet  has  caused  quite  as  radical  a  change  in  their  constitu- 
tional position.  The  cabinet,  as  a  body,  seldom  acts  decisively 
upon  a  major  issue  of  public  policy.  The  ministers'  opinions 
on  such  an  issue  are  generally  tentative  because  the  coalition 
parties  require  that  these  opinions  be  ratified  by  the  caucus. 
Only  after  each  caucus  has  ratified,  may  the  cabinet  proceed 
with  the  matter.  Should  the  act  of  ratification  not  be  unani- 

15  Cf.  H.  G.  Daniels,  The  Rise  of  the  German  Republic  (London,  1927),  p.  218. 
^°  Cf.  E.  Lemonon,  "Dix  annees  de  politique  interieure  en  Tchecoslovaquie,' 
Revue  politique  et  parlementaire,  CXLVI  (1931),  385. 
21  See  p.  142. 
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mous,  the  cabinet  proceeds  with  its  program  only  if  it  is  will- 
ing to  face  almost  certain  disruption.  Such  a  fate,  for  example, 
overtook  the  first  Luther  cabinet  in  Germany  in  October, 
1925,  when  it  proceeded  to  secure  the  Reichstag's  assent  to  the 
Locarno  pacts  despite  the  opposition  of  the  Nationalist  mem- 
bers. These  resigned  immediately  and  withdrew  the  support 
of  their  deputies  in  the  Reichstag.  Six  weeks  later,  weakened 
by  this  desertion.  Chancellor  Luther  and  the  remainder  of 
his  cabinet  resigned. -- 

As  a  rule,  the  cabinet's  activity  is  outlined  when  the  coali- 
tion is  formed.  A  formula  of  action  is  evolved  to  which  the 
parties  pledge  themselves  and  their  representatives.  This  is 
known  as  the  cabinet's  mandate.  A  departure  from  this  man- 
date is  likely  to  cause  serious  internal  differences  and  possibly 
result  in  the  defection  of  one  or  more  groups.  During  Sep- 
tember, 1923,  when  the  first  Stresemann  cabinet  proposed  to 
present  to  the  Reichstag  a  program  of  social  legislation,  the 
Social  Democrats  objected  and  recalled  certain  of  their  min- 
isters. In  the  reformed  second  Stresemann  cabinet,  the  Social 
Democrats  finally  resigned  because  they  had  not  given  their 
consent  to  military  operations  against  Communist  groups  in 
Saxony.  In  Estonia,  the  second  Pacts  cabinet  was  dissolved 
because  the  Labour  and  Populist  elements  refused  to  consider 
the  question  of  religious  instruction  in  the  public  schools 
within  the  coalition  program. 

The  control  of  the  party  caucus  over  the  cabinet's  action 
is  reflected  in  the  legislature.  That  body  is  rarely  the  scene 
of  a  serious  debate  on  the  public  measures  introduced  by  the 
ministers.  The  caucus  and  the  action  of  the  inter-party  con- 
ferences make  debate  unnecessary.  The  speeches  which  are 
delivered  are  designed  to  vindicate  decisions  already  made 
and  to  rally  the  deputies  to  the  program  of  the  respective 
parties.  How  much  of  a  sham  parliamentary  deliberation  has 
become  was  finely  illustrated  in  Germany  by  the  Reichstag's 
action  on  May  11,  1926,  following  a  speech  on  the  cabinet's 

22  See  E.  D.  Graper,  "Cabinet  Changes  in  Germany  since  Hindenburg's 
Election,"  American  Political  Science  Review,  XXI  (1927),  859. 
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policies  by  Chancellor  Luther.  Because  the  Chancellor  had 
not  taken  quite  the  position  which  it  was  expected  he  would, 
the  Reichstag,  by  an  overwhelming  vote,  suspended  the  ses- 
sion for  an  hour  in  order  that  each  party  might  review  its 
attitude  in  the  light  of  the  developments  in  the  speech. ^^ 

Even  the  normal  power  of  parliamentary  control  of  the 
ministers  has  lost  its  significance.  Votes  of  no  confidence  are 
rare  occurrences.  In  Czechoslovakia  there  has  not  been  such 
a  vote  since  the  republic  was  established.  In  Germany,  despite 
the  large  number  of  motions  offered  in  each  session,  only  two 
have  passed  the  Reichstag  since  1919.  A  vote  of  no  confidence 
was  returned  against  the  second  Luther  cabinet  on  May  12, 
1926,  and  against  the  third  Marx  cabinet  on  December  17, 
1926.  Elsewhere,  such  votes  have  been  equally  rare.  Cabinets, 
to  be  sure,  have  resigned  often  enough;  but  they  have  re- 
signed because  the  coalition  had  become  unstable  and  not  be- 
cause the  parliament  had  withdrawn  its  confidence.  Long 
before  the  parliament  could  take  a  vote,  the  cabinet  had  found 
its  position  untenable  and  had  relinquished  power.  The  un- 
usual occasions  when  votes  of  no  confidence  have  secured  a 
parliamentary  majority  have  either  been  those  on  which 
prime  ministers  have  failed  to  realize  their  true  position  or 
else  those  on  which  they  have  made  a  last  desperate  attempt 
to  save  their  program  by  appealing  directly  to  the  deputies 
over  the  heads  of  the  party  organizations. 

In  Czechoslovakia,  during  the  past  decade,  the  transfer  to 
the  parties  of  the  normal  powers  of  cabinet  and  legislature 
over  public  policy  was  formally  recognized  by  the  creation 
of  a  special  committee  of  five  leaders  representing  each  of  five 
parties  in  the  cabinet.  As  the  number  of  coalition  parties  in- 
creased, the  committee  was  correspondingly  enlarged,  first 
to  six,  and  then  to  eight  members.  The  committee  was  to  all 
intents  and  purposes  a  super-cabinet  and  super-legislative 
committee.  It  was  the  avowed  master  of  the  cabinet  members 
and  the  government  deputies  in   the  chambers.    Like  the 

^'  Cf.  U.  Scheuner,  "Ueber  die  verschiedenen  Gestaltungen  des  parlamentari- 
schen  Regierungssystems,"  Archiv  des  offentlichen  Rechts,  n.  f.,  XIII  (1927),  365. 
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nominal  cabinet,  it  held  fairly  regular  sessions,  always  in 
secret.  It  was  so  powerful  that  politicians  preferred  to  ap- 
proach it  rather  than  the  ministers  for  political  favours,  and 
public  opinion  reckoned  it  the  real  government  of  the  state. ^* 

This  description  of  the  major  effects  of  the  political  party 
upon  the  cabinet  and  the  parliamentary  system  of  government 
in  central  Europe  facilitates  an  understanding  of  some  of  the 
difficulties  which  have  been  encountered  in  the  quest  for 
stable  government.  One  of  these  difficulties  has  been  the  con- 
siderable delay  often  experienced  in  the  attempt  to  organize 
a  coalition.  Intervals  of  two,  three,  and  even  six  weeks  have 
elapsed  between  the  resignation  of  one  cabinet  and  the  con- 
stitution of  its  successor.  Following  the  elections  to  the 
German  Reichstag  of  December  7,  1924,  Dr.  Marx  made  six 
unsuccessful  attempts  to  reconstruct  his  cabinet.  The  nego- 
tiations lasted  more  than  a  month.  Finally,  on  January  16, 
1925,  Dr.  Hans  Luther  was  able  to  form  a  governing  coalition 
consisting  of  certain  middle  parties  and  the  Nationalists.  The 
latter,  as  we  have  seen,  seceded  in  October  because  of  the 
cabinet's  stand  on  the  Locarno  pacts;  the  remnant  persisted  as 
a  minority  cabinet  until  December  5th,  when  it  also  resigned. 
Its  successor,  the  second  Luther  cabinet,  was  not  organized 
until  January  19,  1926,  more  than  six  weeks  later.  Similar 
difficulties  were  experienced  a  year  later.  Negotiations  con- 
tinued for  more  than  a  month  to  replace  the  third  Marx  cabi- 
net which  had  retired  following  a  vote  of  no  confidence  in  the 
Reichstag  on  December  17,  1926.  Several  political  leaders 
tried  their  hand  to  no  avail.  At  last,  on  February  1,  1927,  Dr. 
Marx  succeeded  in  forming  his  fourth  cabinet,  which  lasted 
until  June,  1928. 

Most  of  the  other  states  have  experienced  similar  embar- 
rassments in  constructing  cabinets.  Six  weeks  elapsed  between 
the  resignation  of  the  first,  and  the  appointment  of  the  sec- 

2"*  Cf.  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution 
Tchecoslovaque,  1 920-1 930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII 
(1930),  255.  Cf.  also  B.  S.  Mirkine-Guetzevitch  and  A.  Tibal,  La  Tchecoslovaquie 
(Paris,  1930),  p.  31. 
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ond,  Udrzal  cabinet  in  Czechoslovakia  in  December,  1929. 
In  Finland,  the  ministry  of  M.  Tulenheimo,  composed  of 
Agrarians  and  of  the  Finnish  Coalition  party,  resigned  on 
December  10,  1925.  The  succeeding  Kallio  cabinet,  made  up 
of  exactly  the  same  parties,  did  not  take  office  until  December 
31st.  The  Kallio  cabinet's  successor,  one  composed  entirely 
of  Social  Democrats,  led  by  M.  Tanner,  also  waited  to  take 
office  until  the  resignation  of  its  predecessor  had  been  in  the 
President's  hands  more  than  two  weeks.  Cabinet  crises  have 
occurred  frequently  in  Estonia  and  Latvia  as  well  as  in  Poland 
and  Yugoslavia. ^^ 

The  evil  effects  of  these  repeated  crises  need  no  extended 
comment.  While  public  issues,  as  far-reaching  in  their  social 
consequences  as  any  that  may  be  presented  in  a  generation, 
were  demanding  a  solution,  politicians  spent  their  time  try- 
ing to  secure  a  workable  "formula"  for  a  coalition.  The 
economic  life  of  the  country  was  kept  in  a  state  of  uncertainty. 
Pending  international  negotiations  were  delayed  while  for- 
eign governments  began  to  fear  that  stability  was  impossible. 
Responsibility  for  the  ordinary  processes  of  administration 
was  assumed  by  the  permanent  civil  servants  and  bureaucracy 
tightened  its  grip.  The  outgoing  cabinet  was  often  continued 
in  charge  until  a  new  one  was  assembled;  but  discredited  be- 
fore the  nation,  with  its  moral,  as  well  as  its  public,  authority 
gone,  its  hands  were  effectively  tied.  At  most  it  could  only 
lend  the  forms  of  regularity  to  the  processes  of  government. 

The  situation,  bad  as  it  was,  often  became  worse  when  the 
protracted  negotiations  broke  down  altogether.  A  cabinet 
representing  a  majority  of  the  parliament  became  impossible 
for  the  time  being  and  the  country  had  to  resort  either  to  one 
representing  a  minority  of  the  deputies  or  to  a  cabinet  of 
officials.  Both  of  these  alternatives  have  become  established 
institutions.  Indeed  a  minority  cabinet  has  appeared  more 

2^  From  November,  1919,  to  May,  1926,  there  were  fourteen  Polish  cabinets, 
five  of  which  suffered  delays  in  their  organization  involving  several  days  and  even 
weeks.  In  Yugoslavia,  delays  of  six  weeks  were  common.  Cf.  C.  A.  Beard  and  G. 
Radin,  The  Balkan  Pivot:  Yugoslavia  (New  York,  1929),  pp.  167—168. 
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frequently  in  some  states  than  one  representing  a  majority. 
In  Finland,  the  purely  socialist  cabinet,  organized  by  M.  Tan- 
ner, in  December,  1926,  had  the  support  of  only  a  third  of  the 
Riksdag;  another,  that  of  M.  Sunila,  organized  in  December, 
1927,  as  a  purely  Agrarian  cabinet,  represented  less  than  a 
third  of  the  Riksdag.  Several  of  the  Finnish  cabinets  before 
and  since  these  two  have  commanded  only  minority  support. 

In  both  Latvia  and  Estonia  there  has  been  at  least  one  cabi- 
net supported  by  less  than  a  fifth  of  the  deputies.  Many  other 
coalitions  in  each  of  these  states  have  fallen  short  of  a  ma- 
jority by  four  or  five  votes.  Czechoslovakia  has  had  one  mi- 
nority cabinet,  that  of  M.  Tusar,  organized  in  May,  1920,  and 
Austria  had  several  of  them  during  the  period  of  transition 
from  the  monarchical  to  the  republican  regime.  Finally,  in 
Germany,  there  has  been  a  succession  of  minority  cabinets 
beginning  with  that  of  Herr  Fehrenbach  in  June,  1920.  These 
have  included  the  first  three  cabinets  presided  over  by  Dr. 
Marx,  the  second  Luther  cabinet,  organized  in  January,  1926, 
and  the  cabinet  organized  by  Dr.  Bruening  in  March,  1930. 

Cabinets  of  experts  have  been  less  numerous  although  they 
have  been  formed  in  almost  every  state.  In  Germany,  the  cabi- 
net presided  over  by  Dr.  Wilhelm  Cuno  in  the  winter  of 
1922,  was  virtually  of  this  character.  More  recently,  the  von 
Papen  cabinet  of  June,  1932,  and  the  von  Schleicher  cabinet 
of  December,  1932,  may  be  said  to  have  been  official  cabinets. 
Many  Polish  cabinets  have  been  non-parliamentary,  com- 
posed usually  of  military  officials  and  a  sprinkling  of  poli- 
ticians. Official  ministries  have  been  used  in  Czechoslovakia 
to  take  charge  of  the  government  until  a  political  situation 
more  favourable  to  a  parliamentary  coalition  eventuated. 
Two  of  them  were  organized  during  the  past  decade,  one  in 
September,  1920,  and  the  second  in  May,  1926,  both  of  them 
under  M.  Jan  Cerny,  a  distinguished  public  official.  In  Fin- 
land and  in  Yugoslavia,  official  cabinets  have  been  appointed 
to  carry  on  the  government  pending  parliamentary  elections. 

It  would  be  impossible  to  attribute  all  the  difficulties  at- 
tending the  formation  of  cabinets  to  the  coalition  system  and 
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to  the  Strict  discipline  maintained  by  the  parties  over  the 
deputy  and  the  minister.  Other  factors  have  contributed  com- 
plications. One  of  these  has  been  the  presence  in  the  legisla- 
ture of  the  representatives  of  a  large  number  of  the  splinter 
parties  to  which  allusion  was  made  in  a  previous  chapter.^^ 
As  these  parties  increased  in  number  and  expanded  their 
following  during  the  past  decade,  the  established  moderate 
parties  suffered  a  decrease  in  strength  both  relatively  and 
absolutely.  In  some  cases,  the  balance  of  power  between  mod- 
erates and  extremists  passed  to  the  splinter  parties.  Such  was 
the  situation  in  Germany  after  the  Reichstag  elections  of  Sep- 
tember, 1930.  In  order  to  secure  a  majority  coalition  which 
would  fall  between  the  Communists  on  the  extreme  Left  and 
the  National  Socialists  and  Nationalists  on  the  extreme  Right, 
it  became  necessary  for  Chancellor  Bruening  to  bring  to- 
gether the  Social  Democrats  and  the  established  bourgeois 
parties  or  else  form  a  cabinet  out  of  a  combination  of  all  the 
established  bourgeois  parties  and  of  all  the  bourgeois  splinter 
parties.  The  first  alternative  was  an  impossible  one  at  the 
time  and  so  he  turned  to  the  second;  but  agreement  among 
so  many  parties  proved  so  difficult  that  he  had  to  be  satisfied 
with  a  minority  bourgeois  coalition  passively  supported  by 
the  Social  Democrats.  The  latter  offered  this  kind  of  support 
because  they  feared  the  consequences  of  dissolution  and  new 
elections  if  the  Bruening  cabinet  resigned.  On  another  occa- 
sion, after  the  elections  to  the  second  Reichstag  in  March, 
1924,  the  impossibility  of  combining  a  sufficient  number  of 
splinter  parties  to  form  a  majority  cabinet  made  new  elec- 
tions necessary  within  nine  months. ^'^ 

A  second  factor  which  has  complicated  the  normally  diffi- 
cult task  of  forming  majority  coalitions  in  central  Europe  is 
the  tendency  of  the  socialist  deputies  to  refrain  from  allying 
themselves  with  bourgeois  deputies  in  a  common  cabinet.  It 
is  true  that  alliances  have  been  consummated  on  numerous 

26  See  p.  85. 

2^  Cf.  H.  Zurkuhlen,  "Ein  Epilog  zur  Reichstagswahl,"  Jahrbiicher  fiir  National- 
okonomie  und  Statistik,  CXXXIV  (1931),  106. 
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occasions,  especially  in  Germany.  Almost  one-half  of  the  cabi- 
nets of  republican  Germany  have  been  bourgeois-socialist 
coalitions.  Socialists  have  also  collaborated  with  bourgeois 
parties  in  most  of  the  parliamentary  cabinets  in  Czechoslo- 
vakia; and  in  Latvia,  the  Social  Democrats  have  been  repre- 
sented in  at  least  four  coalitions  since  1920.  On  the  other 
hand,  in  other  states,  socialist  participation  has  been  rare.  In 
Estonia,  socialists  joined  the  Jaakson  cabinet  of  national  de- 
fence in  December,  1924;  but  they  went  into  opposition  again 
until  the  advent  of  the  Rei  cabinet  in  December,  1928.  The 
Finnish  Social  Democrats  participated  in  only  one  cabinet  be- 
tween March,  1920,  and  December,  1926.  At  present,  more- 
over, there  appears  to  be  a  decided  orientation  towards  the 
Right  in  most  of  the  states  under  consideration.  As  a  conse- 
quence, the  cleavage  between  socialist  and  bourgeois  political 
principles  is  being  more  sharply  drawn  than  ever  and  co-op- 
eration between  the  parties  professing  them  is  likely  to  occur 
even  less  often  in  the  future  than  in  the  past. 

Still  a  third  unusual  factor  which  has  embarrassed  cabinet 
architects  is  the  intransigent  attitude  of  the  extremist  parties. 
Socialists  may  be  loath  to  co-operate  with  bourgeois  parties 
but  the  extremists  generally  refuse  to  co-operate  on  any  terms 
with  any  party.  They  oppose  not  merely  all  other  parties  but 
the  state  itself.  On  the  Left  are  the  Communists.  In  Czecho- 
slovakia and  in  Germany,  they  have  shown  considerable  elec- 
toral strength;  they  normally  account  for  about  one-tenth 
of  the  deputies  in  the  German  Reichstag  and  one-eighth  of 
those  in  the  Czechoslovakian  Chamber  of  Deputies.  The  ad- 
verse effects  these  Communist  elements  have  had  upon  the 
formation  of  cabinets  in  these  two  states  are  to  be  measured 
not  only  in  terms  of  their  own  unwillingness  to  co-operate, 
but  also  in  terms  of  the  inroads  their  successes  have  made 
upon  the  absolute  and  relative  strength  of  those  parties  from 
whom  majority  coalitions  must  normally  be  derived. 

On  the  Right  the  intransigent  parties  include  the  die-hard 
monarchists  and  the  Fascists.  These  are  strongest  in  Germany 
although  both  monarchists  and  Fascists  exist  also  in  Austria 
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and  some  quasi-Fascist  elements  are  to  be  found  in  most  of 
the  Baltic  commonwealths.  The  German  Fascists  or  National 
Socialists  besran  an  astonishing  career  of  electoral  successes  in 
September,  1930,  when  their  representation  in  the  Reichstag 
rose  from  12  to  107  deputies  or  to  approximately  nineteen 
per  cent  of  that  body's  total  membership.  In  the  sixth  Reich- 
stag, elected  in  July,  1932,  their  representation  increased 
to  thirty-eight  per  cent.  It  receded  slightly  after  the  elections 
to  the  seventh  Reichstag,  in  November,  1932,  only  to  rise  to 
more  than  forty-four  per  cent  in  the  eighth  Reichstag,  elected 
in  March,  1933.  Throughout  the  period  of  their  growing 
ascendancy  they  refused  collaboration  with  all  parties,  pre- 
ferring to  wait  until  they  could  form  their  own  cabinet  and 
then  establish  the  kind  of  regime  in  which  coalitions  would 
no  longer  be  necessary.  In  January,  1933,  however,  their 
leader,  Herr  Hitler,  accepted  the  Chancellorship  in  a  cabinet 
which  included  National  Socialists  and  a  disproportionately 
large  number  of  Nationalists. 

The  German  monarchists  or  Nationalists  have  lost  some 
of  their  followers  to  the  National  Socialists,  but  they  are  still 
a  considerable  factor,  especially  in  those  parts  of  Prussia 
where  the  old  landed  nobility  is  socially  and  politically  en- 
trenched. Forty-four  Nationalist  deputies  were  returned  to 
the  sixth  Reichstag,  fifty  to  the  seventh,  and  fifty-three  to  the 
eighth.  As  a  party  they  have  entered  into  bourgeois  coalitions 
on  several  occasions  since  the  late  Dr.  Stresemann  brought 
them  into  the  first  Luther  cabinet,  in  January,  1925.  Never- 
theless, they  remain  open  enemies  of  the  republic  and  its  sys- 
tem of  party  government.  The  war  veterans  association  or 
Steel  Helmet  is  allied  with  this  party.  Along  with  the  Na- 
tional Socialists,  this  organization  joined  the  Nationalists  in 
the  Bad  Harzburg  Front,  formed  in  1931  to  wage  war  on  the 
"  Weimar  system."  What  effect  these  elements  will  have  upon 
that  system,  now  that  they  are  in  power,  remains  to  be  seen 
although  events  since  the  election  of  March,  1933,  indicate 
quite  clearly  that  they  plan  to  abandon  the  principle  of  party 
coalition  and  establish  their  power  on  an  authoritarian  basis. 
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Fortunately  these  reactionary  elements  are  not  so  formi- 
dable outside  of  Germany.  But  in  some  of  the  succession  states 
their  role  of  non-co-operation  and  open  hostility  towards  the 
existing  political  system  has  been  assumed  by  the  groups  rep- 
resenting the  national  minorities.  In  Czechoslovakia,  these 
groups  include  German,  Magyar,  Ruthene  and  Slovakian  ele- 
ments; in  Yugoslavia,  almost  all  the  Croatian  and  occa- 
sional  Moslem,  Slovene  and  Magyar  elements.  In  the  Baltic 
states  and  in  Poland,  the  minorities  consist  chiefly  of  Russians, 
Germans  and  Jews.  These  minority  groups  have  occasionally 
secured  a  large  proportion  of  the  seats  in  the  legislature.  In 
the  Polish  Sejm,  before  the  election  of  1930,  approximately 
fifteen  per  cent  of  the  seats  belonged  to  one  or  another  racial 
bloc.  Almost  a  third  of  the  Czechoslovakian  Chamber  of 
Deputies,  a  fifth  of  the  Latvian  Saeima,  and  a  twentieth  of  the 
Estonian  Riigikogu  have  recently  paid  allegiance  to  a  national 
minority  banner.  During  the  first  part  of  the  past  decade, 
many  of  these  groups  found  it  impossible  to  become  recon- 
ciled to  political  existence  in  a  nationally  alien  state.  They 
consequently  dedicated  themselves  to  a  purely  obstructionist 
policy  in  parliament. 

Finally,  to  the  unusual  factors  which  have  complicated  the 
task  of  forming  governing  coalitions  during  the  past  thirteen 
years  must  be  added  the  peculiar  domestic  and  international 
difficulties  which  have  arisen  out  of  the  post-war  period. 
Parties  have  been  unwilling  to  assume  the  onus  of  responsi- 
bility for  accepting  treaties  or  enacting  laws  which  imposed 
severe  financial  burdens  upon  future  generations.  They  have 
also  been  loath  to  pledge  adherence  to  cabinets  faced  with 
the  prospect  of  tax  increases  or  retrenchment  programs  affect- 
ing vital  social  services.  Germany  has  been  the  principal  suf- 
ferer from  the  first  of  these  embarrassments.  It  took  ex- 
traordinary political  ability  to  convince  party  leaders  that 
they  should  pledge  the  groups  they  represented  to  measures 
like  the  Treaty  of  Versailles,  the  Da^ves  Plan  and  the  Young 
Plan. 

The  embarrassments  which  attend  the  formation  of  cabi- 


igo      THE     EXPERIMENT     WITH     DEMOCRACY 

nets  continue  to  beset  them  after  the  ministers  have  assumed 
office.  Even  those  with  a  technical  majority  in  the  legislature 
are  rarely  able  to  pursue  vigorously  a  constructive  legislative 
program.  The  program  is  likely  to  be  a  minimum  one  and 
the  subjects  included  are  likely  to  be  such  as  will  provoke  a 
minimum  number  of  differences  among  the  coalition  parties. 
In  one  or  two  states  the  cabinets  have  been  notoriously  weak. 
Responsible  authorities  have  stated  that  not  a  single  Yugo- 
slavian cabinet  between  1919  and  1929  staked  its  life  upon  a 
concrete  program  of  social  and  administrative  reform.^*  In 
Poland,  since  1925,  many  of  the  reforms  in  local  government 
and  in  the  national  administration,  necessary  to  introduce  an 
aspect  of  uniformity  into  the  variety  of  institutions  inherited 
from  the  former  Russian,  German  and  Austrian  administra- 
tions, have  had  to  be  effected  by  executive  decree  because  the 
legislature  had  failed  to  act.  Definitive  arrangements  for  pro- 
vincial autonomy  and  local  administration  were  not  com- 
pleted in  Czechoslovakia  until  1928.  Durable  arrangements 
have  not  yet  been  completed  in  Yugoslavia.  Vitally  important 
legislation  affecting  other  matters  has  been  delayed  because 
of  differences  among  the  coalition  parties.  Currency  stabiliza- 
tion was  not  universally  achieved  until  well  towards  the  mid- 
dle of  the  past  decade.  Most  states  have  found  it  difficult  to 
balance  their  budget.  As  late  as  July,  1931,  we  find  a  German 
cabinet  compelled  to  resort  to  decrees  of  doubtful  constitu- 
tionality in  order  to  secure  retrenchment  in  expenditures  and 
increases  in  revenue.  Even  such  fundamental  legislation  as  the 
agrarian  reform,  projected  by  the  constituent  assemblies  of 
most  of  the  succession  states,  did  not  take  definitive  form  in 
Poland  and  Czechoslovakia  until  after  1925. 

The  instability  of  cabinets  has  been  reflected  in  their 
tenure.  Only  in  Czechoslovakia  have  they  enjoyed  what  might 
be  regarded  as  a  satisfactory  lease  of  life.  Including  the  one 
organized  by  M.  Kramaf  in  November,  1918,  there  have  been 
eleven  cabinets  in  this  state.  Two  of  these,  the  first  Svehla 
coalition  and  the  first  Udrzal  coalition,  were  really  continua- 

^*  Beard  and  Radin,  op.  cit.,  p.  1 74. 
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tions  of  existing  ministries  under  different  premiers.  The 
total  number  of  Czechoslovakian  cabinets  may  thus  be  reck- 
oned at  only  nine.  Their  average  life  has  been  more  than 
seventeen  months.  The  coalition  headed  first  by  Dr.  Benes, 
and  then  by  Dr.  Svehla  after  September,  1922,  lasted  four 
years  and  nine  months;  the  coalition  organized  by  Dr.  Svehla 
in  October,  1926,  and  continued  by  M.  Udrzal  after  the  sum- 
mer of  1928,  lasted  three  years  and  two  months.  The  cabinet, 
organized  by  M.  Udrzal  in  December,  1929,  endured  until 
October,  1932,  when,  after  an  interval  of  a  week,  it  was  suc- 
ceeded by  a  cabinet  headed  by  M.  Malypetr. 

This  record  has  not  been  duplicated  elsewhere.  German 
cabinets  have  been  more  than  twice  as  numerous.  Since  Feb- 
ruary, 1919,  there  have  been  twenty-one  of  them.  Only  a  few 
have  lasted  for  a  respectable  period.  The  longest-lived  was 
the  one  organized  by  the  Centrist,  Dr.  Heinrich  Bruening,  in 
March,  1930.  It  resigned  after  having  been  in  office  two  years 
and  two  months.  The  Fehrenbach  cabinet  of  June,  1920,  ex- 
isted for  eleven  months;  the  second  Wirth  cabinet  of  October, 
1921,  for  thirteen  months;  and  the  fourth  Marx  cabinet  of 
February,  1927,  for  sixteen  months.  The  short-lived  German 
cabinets  include  Herr  Mueller's  of  March,  1920;  the  first  and 
second  Stresemann  cabinets  of  August  and  October,   1923; 
the  third  Marx  cabinet  of  May,  1926;  and  the  von  Schleicher 
cabinet  of  December,  1932.  None  of  these  lasted  more  than 
three  months.  They  contributed  towards  bringing  the  aver- 
age life  of  German  cabinets  down  to  less  than  eight  months. 
Among  several  of  the  other  states,  the  average  life  of  a 
cabinet  has  been  about  the  same  as  in  Germany.  In  Latvia  it 
has  been  nine  months;  in  Estonia,  eleven  months;  in  Finland, 
nine  months;  in  Austria,  seven  months;  and  in  Lithuania,  be- 
fore December,  1926,  six  months.  Two  or  three  of  these  states 
have  had  cabinets  of  quite  respectable  tenures.  Latvia  has 
had  two,  each  of  which  lasted  approximately  a  year,  and  one 
which  held  over  for  two  years.-"  Estonia  has  had  three  which 

2^  These  were  the  Meierovics  cabinet  of  June,  1921,  the  Celmins  cabinet  of 
December,  1924,  and  the  Celmins  cabinet  of  October,  1928. 
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lasted  a  year  or  more;  ^°  and  Austria  has  had  one  which  fell 
after  eleven  months  and  one  which  fell  after  twenty-two 
months. ^^ 

The  least  presentable  records  of  tenure  are  possessed  by  the 
Polish  and  Yugoslavian  cabinets.  Since  its  reconstitution  as 
an  independent  state,  Poland  has  had  twenty-five  cabinets. 
The  majority  of  these  held  office  before  the  Pilsudski  coup 
in  1926.  Since  that  time  there  have  not  been  so  many  changes, 
quasi-dictatorship  affording  successive  ministries  a  longer 
lease  of  life.  Yugoslavia,  before  1929,  had  had  twenty-three 
ministries  in  ten  years. 

In  view  of  these  weaknesses  of  the  parliamentary  system  in 
central  Europe,  it  is  not  surprising  that  there  has  been  a  pro- 
nounced tendency  towards  dictatorship  and  dictatorial  prac- 
tices. The  development  has  reached  serious  proportions  in 
Yugoslavia.  The  parliamentary  turmoil,  growing  ever  more 
violent  because  of  the  obstructionist  tactics  of  the  Croatian 
deputies  in  the  Skupshtina,  reached  a  climax  on  June  20, 
1928,  when  a  Montenegrin  deputy,  named  Rachich,  shot  and 
killed  Paul  Radic,  the  nephew  of  the  Croatian  leader,  Stephen 
Radic,  and  one  other  Croatian  deputy,  and  fatally  wounded 
Stephen  Radic  himself.  Thereafter  the  Croatians  boycotted 
the  Skupshtina.  One  more  attempt  at  a  parliamentary  minis- 
try under  the  premiership  of  the  cleric,  M.  Koroshetz,  having 
failed,  King  Alexander,  on  January  6,  1929,  abolished  the 
Constitution  by  decree,  dissolved  the  Skupshtina  and  took 
over  the  executive  power,  appointing  a  military  cabinet  led 
by  General  Petar  Zivkovic.  On  February  17,  1929,  a  second 
royal  decree  established  a  supreme  legislative  council  of 
seventeen  members,  eleven  Serbs,  four  loyal  Croatians  and 
two  Slovenes.  This  regime  governed  the  country  until  Sep- 
tember, 1931,  when  a  new  Constitution  was  proclaimed.  A  bi- 
cameral legislature  was  then  established  and  the  ministry  was 

^°  The  Pacts  cabinet  of  January,  1921,  the  Jaakson  cabinet  of  December,  1924, 
and  the  Strandman  cabinet  of  July,  1929. 

^^  The  fifth  Seipel  cabinet  of  May,  1927,  and  the  first  Ramek  cabinet  of  Novem- 
ber, 1924. 
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made  partly  responsible  to  it.^-  The  dictatorship  persists  never- 
theless, operating  behind  the  facade  of  a  parliament  whose 
members  were  chosen  at  a  carefully  supervised  election  from 
which  all  opposition  parties  were  barred  and  which  all  re- 
sponsible political  leaders  boycotted. ^^ 

Lithuania  has  also  entered  the  fold  of  the  dictatorships.  A 
military  coup  d'etat  in  December,  1926,  turned  out  of  office 
the  existing  cabinet  of  M.  Mikolas  Slezevicius,  purged  the  Saei- 
mas  of  the  parties  of  the  Left,  eventually  dissolved  the  Saeimas 
and  revoked  the  Constitution.  The  coup  was  executed  by 
Professor  Augustinas  Woldemaras  and  certain  ultra-national- 
ist colleagues.  It  had  the  support  of  the  rank  and  file  of  the 
army  as  well  as  large  numbers  of  the  peasants  who  looked 
askance  at  the  tolerance  which  the  Slezevicius  cabinet  had 
manifested  towards  Left-wing  socialism  and  the  conciliatory 
policy  which  it  had  pursued  towards  Soviet  Russia.  In  1929, 
Woldemaras  was  forced  to  resign  the  premiership,  which  he 
had  held  since  the  coup,  and  he  was  succeeded  by  M.  Juozas 
Tubelis.  A  new  Constitution  was  promulgated  by  executive 
decree  in  May,  1928.  It  makes  possible  the  issuance  of  execu- 
tive decree  laws  when  the  legislature  is  not  in  session,  which 
may  be  abrogated  by  that  body  when  it  assembles.  It  also 
strengthens  the  position  of  the  cabinet  by  requiring  the  con- 
currence of  three-fifths  of  all  the  elected  members  of  the  Saei- 
mas for  a  vote  of  no  confidence.  This  revised  Constitution  is 
the  legal  basis  of  power  in  Lithuania  at  present.  The  Saeimas 
has  not  been  summoned  since  its  dissolution  in  1926,  the  cabi- 
net using  its  decree  law  power  as  a  substitute  for  statute.^* 

The  Pilsudski  coup  against  the  Witos  cabinet  in  May,  1926, 
inaugurated  a  quasi-dictatorship  in  Poland.  In  this  state,  the 
Constitution  was  not  suspended;  but  the  series  of  amendments 
enacted  in  August,  1926,  greatly  strengthened  the  executive 
against  the  Sejm  and  Senate.  The  amendments  included  an 

^^  For  a  copy  of  the  new  Constitution,  see  Dareste,  op.  cit.,  Ill,  347^. 
^3  New  York  Times,  Nov.  9,  1931. 

^*  Cf.  M.  W.  Graham,  "StabiHty  in  the  Baltic  States,"  Foreign  Policy  Asso- 
ciation Reports,  Vol.  VII,  No.  6  (1931),  128—130. 
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authorization  to  the  cabinet  to  issue  ordinances  with  the  force 
of  law  to  meet  any  emergency  which  may  arise  during  the 
legislature's  adjournment.  These  are  to  become  null  and  void 
if  not  presented  to  the  Sejm  fourteen  days  after  its  convoca- 
tion or  if  repealed  by  that  body  after  its  convocation.  The 
financial  power  of  the  cabinet  was  also  increased.  In  the 
future,  if  the  executive  budget  is  neither  accepted  nor  re- 
jected by  the  chambers  before  the  advent  of  the  new  fiscal 
year,  the  project  of  the  budget  may  be  published  without 
legislative  concurrence.  In  case  of  a  dissolution  before  the 
enactment  of  the  budget  as  law,  that  of  the  previous  fiscal 
year  may  be  applied.  Finally,  the  executive  has  been  freed 
of  the  necessity  of  securing  the  Senate's  consent  to  a  dissolu- 
tion of  the  Sejm  and  the  latter's  power  of  control  over  the 
cabinet  has  been  weakened  by  the  provision  that  a  vote  upon 
a  motion  to  destroy  a  cabinet  must  be  postponed  to  a  suc- 
ceeding session. ^^ 

The  decree  power  of  the  revised  Constitution  has  been 
used  as  a  substitute  for  legislation  on  a  considerable  scale,  and 
the  Sejm's  influence  upon  the  course  of  government  is  waning. 
The  wishes  of  Marshal  Pilsudski  or  of  the  President,  rather 
than  those  of  the  Sejm,  determine  the  appointments  of  the 
ministers.  Ordinarily,  these  are  recruited  from  among  officers 
in  the  army  who  are  intensely  loyal  to  the  Marshal. 

Meetings  of  the  chambers  have  frequently  been  prevented 
by  the  cabinet.  An  extraordinary  session  of  the  Sejm  was  pro- 
rogued indefinitely  by  the  President  in  June,  1930,  and  a 
meeting  of  the  Senate,  called  according  to  the  Constitution, 
was  also  postponed.  Subsequently,  both  chambers  were  dis- 
solved and  new  elections  ordered.  These  were  held  in  Novem- 
ber, 1930,  and  produced  a  substantial  majority  in  both  the 
Sejm  and  Senate  for  the  bloc  supporting  Marshal  Pilsudski's 
regime.  The  government's  success  was  probably  largely  the 
result  of  a  policy  of  disfranchisement  and  electoral  repres- 

^^  Cf.  A.  Peretiatkowicz,  "La  revision  de  la  constitution  Polonaise,"  Revue  du 
droit  public  et  de  la  science  politique,  XLIV  (1927),  127. 
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sion.^®  During  the  campaign  many  of  the  leaders  of  the  Left- 
Centre  parties  were  arrested  for  seditious  activities  and  later 
convicted  and  sentenced  to  varying  terms  in  prison.  Among 
their  number  was  former  prime  minister  Witos  and  other 
articulate  members  of  the  parliamentary  opposition. ^^  Their 
elimination  for  the  time  being  is  likely  to  make  the  new  par- 
liament even  more  subservient.  Poland's  dictatorship,  there- 
fore, is  real  enough  though  veiled  by  the  forms  of  the  par- 
liamentary system. 

Since  the  summer  of  1930,  Germany  has  been  steadily  ap- 
proaching a  dictatorship.  The  first  symptom  was  the  extraor- 
dinary exploitation  of  Article  48  of  the  Constitution.  The 
first  clause  of  this  Article  authorizes  special  executive  meas- 
ures to  safeguard  public  security  and  public  order  when  these 
are  seriously  threatened.  Private  rights  may  be  suspended,  as 
well  as  ordinary  laws,  in  order  to  make  the  government's  ac- 
tion effective.  Subsequently  the  measures  must  be  brought 
before  the  Reichstag  which,  according  to  the  Constitution, 
may  revoke  them  at  will.  The  power  was  obviously  intended 
to  be  of  an  emergency  character,  designed  to  deal  with 
unusual  situations.  During  Herr  Ebert's  presidency,  it  was 
so  interpreted  although  as  many  as  130  ordinances  were  issued 
with  the  Article  as  authority.^^  It  was  similarly  interpreted 
during  the  first  years  of  President  von  Hindenburg's  first 
term,  nine  ordinances  with  Article  48  as  their  legal  basis 
having  been  issued  between  August,  1925,  and  August, 
1928.=^^ 

Beginning  with  the  Bruening  administration,  this  interpre- 
tation was  radically  changed.  The  obstreperousness  of  the 
parties  in  the  Reichstag  in  the  face  of  the  Chancellor's  de- 
mands for  tax  increases  and  retrenchment  in  expenditure  led 
his  cabinet  to  use  Article  48  as  a  constitutional  warrant  for 

^^  Cf.  Graham,  op.  cit.,  p.  134. 

^^  Mew  York  Times,  Sept.  11,  1930,  and  Jan.  14,  1932. 

^^  Cf.  F.  Poetzsch,  "Vom  Staatsleben  unter  der  Weimarer  Verfassung,"  Jahr- 
buch  des  offentlichen  Rechts,  XIII  (1925),  141— 147. 
3' /izV.,  XVII  (1929),  99. 
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enacting  these  demands  as  decree  laws.  The  outstanding  ex- 
ample of  this  development  occurred  in  July,  1930,  when, 
despite  threats  of  dissolution,  the  Reichstag  refused  to  accept 
the  cabinet's  finance  measures.  Chancellor  Bruening,  with 
the  concurrence  of  the  President,  immediately  enacted  them 
as  decree  legislation. *°  Subsequently  the  Reichstag  annulled 
the  decrees  by  a  close  vote.  The  President,  acting  through  the 
Chancellor,  thereupon  dissolved  the  Reichstag  and  the  meas- 
ures were  re-enacted  as  decrees.  When  the  fifth  Reichstag  as- 
sembled in  October,  1930,  the  Social  Democrats,  who  had 
been  the  most  numerous  element  opposed  to  the  decrees,  re- 
vised their  attitude  and  allowed  them  to  stand,  justly  fearful 
that  if  they  were  repealed  a  reactionary  cabinet  of  the  Right 
would  be  the  alternative.  Since  that  episode,  much  decree 
legislation  has  been  authorized  which,  in  many  cases,  has 
affected  the  economic  life  of  the  nation  in  a  most  vital 
manner. 

Such  a  change  in  the  practice  under  the  Constitution, 
threatening  as  it  was  to  the  Reichstag's  supremacy,  was  of  small 
moment  when  compared  to  what  has  happened  since  the  sum- 
mer of  1932.  Following  an  interval  of  government  by  decree 
during  which  the  sixth  and  seventh  Reichstags  were  dissolved 
before  they  had  even  organized  for  business,  the  avowed  ene- 
mies of  parliamentary  government  in  Germany  came  to 
power  in  Herr  Hitler's  national  coalition  cabinet  of  January, 
1933.  That  cabinet  began  at  once  upon  a  program  for  the 
suppression  of  the  opposition  parties.  In  many  instances,  their 
leaders  were  imprisoned,  their  press  gagged  and  their  meet- 
ings prohibited.  At  the  same  time  the  country  was  treated  to 
a  flood  of  militant  nationalistic  propaganda,  disseminated 
through  every  available  instrumentality.  As  a  result,  in  the 
elections  to  the  eighth  Reichstag,  on  March  5th,  the  coalition 
parties  secured  fifty-two  per  cent  of  the  deputies.  Then  in  a 
meeting  of  the  Reichstag,  during  the  fourth  week  in  March, 
a  meeting  from  which  the  government  parties'  vigilantist 

'*"  New  York  Times,  July  1 7,  1 930. 
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tactics  had  banned  the  Communists  and  in  which  the  thor- 
oughly cowed  Social  Democrats  could  register  only  a  formal 
protest,  a  constitutional  amendment  was  enacted  which,  tem- 
porarily at  least,  has  removed  every  trace  of  the  form  and  sub- 
stance of  parliamentary  government  from  German  public 
life. 

According  to  the  provisions  of  this  amendment,  the  cabinet 
is  given  power  to  enact  decree  laws  on  any  subject  within  the 
Reichstag's  competence.  This  includes  the  enactment  of  the 
budget,  the  authorization  of  loans  and  the  Reichstag's  power 
over  international  treaties.  In  the  exercise  of  this  blanket 
authority  the  cabinet  may  deviate  from  the  express  directions 
of  the  Constitution  provided  such  deviation  does  not  affect 
those  constitutional  clauses  which  establish  the  Reichstag  and 
the  Reichsrat  and,  provided  further,  that  it  does  not  limit  the 
prerogatives  of  the  President  of  the  Reich.  These  extraordi- 
nary powers  are  to  perdure  until  April  1,  1937,  or  until  the 
existing  cabinet  is  replaced  by  another  one.  In  the  meantime 
the  Reichstag  is  to  hold  no  further  sessions.*^  Germany  ap- 
parently has  at  least  made  an  excellent  beginning  on  the  road 
which  Italy  has  traversed  since  1922. 

Finally,  as  we  have  intimated  elsewhere,  the  virus  of  dic- 
tatorship has  recently  affected  Austria.  Early  in  March,  1933, 
President  Miklas  advised  Chancellor  Dollfuss  and  his  cabinet 
to  assume  semi-dictatorial  powers  in  order  to  preserve  the 
public  peace.  Private  rights,  particularly  the  rights  of  the 
press  were  speedily  suspended,  parliament  was  adjourned  for 
an  indefinite  period  over  the  protest  of  the  Social  Democratic 
deputies,  and  resort  was  had  to  the  military  to  enforce  the 
cabinet's  decrees.  The  real  motive  for  the  steps  thus  taken 
was  the  Catholic's  fear  of  a  National  Socialist  uprising  and  a 
desire  to  curb  the  Social  Democrats.*-  It  is  possible  that  the 
cabinet's  policy  is  a  passing  phase  and  that  parliamentarism 
has  not  been  discarded  in  Austria. 

The  trend  towards  dictatorship  is  in  part  explained  by  the 

*^  Ibid.,  Mar.  24,  1933.  *^  Ibid.,  Mar.  8,  lo^  1933. 
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desire  of  all  the  states  under  review  to  develop  a  stronger 
executive.  Before  the  events  of  March,  1933,  a  great  deal  had 
been  done  to  strengthen  the  executive  power  in  Austria.  It 
has  been  stated  elsewhere  that  in  December,  1929,  the  cabinet 
was  empowered  to  issue  emergency  ordinances  with  the  force 
of  law  whenever  the  parliament  was  not  in  session.  To  prevent 
abuses  the  cabinet  was  required  to  submit  all  ordinances  to 
the  principal  committee  of  the  Nationalrat  or  to  a  subcom- 
mittee of  the  principal  committee.  It  was  also  recognized  that 
the  Nationalrat  might  revoke  the  ordinances  when  it  assem- 
bled. The  revised  Constitution  also  directed  the  cabinet  to 
meet  current  obligations  for  two  months  with  provisional 
twelfths  of  the  preceding  year's  budget  if,  at  the  end  of  a  fiscal 
year,  the  parliament  had  not  yet  voted  the  new  budget.  Special 
credits  could  be  obtained  at  other  times  with  the  consent  of 
the  principal  committee  subject  to  ratification  of  the  Nation- 
alrat when  it  assembled.*^ 

Ordinance  power  of  a  legislative  character  was  also  in- 
trusted to  the  Finnish  executive  by  amendments  to  the  Fin- 
nish Constitution  in  1931.  Decree  laws  may  now  restrict  the 
liberty  of  the  Finnish  press  in  order  to  prevent  subversive 
propaganda.  They  may  also  be  issued  to  strengthen  the  cabi- 
net's action  in  dealing  with  public  emergencies.  As  in  Poland, 
it  is  provided  that  the  decree  laws  shall  ultimately  be  brought 
to  the  attention  of  the  legislature  which  may  abrogate  them.^* 
The  Finnish  executive  reforms  have  been  extended  to  in- 
clude curbs  on  the  Riksdag's  power  of  control  over  the  cabi- 
net. In  order  to  vote  lack  of  confidence  in  the  cabinet  it  is 
now  necessary  for  a  majority  of  the  total  membership  of  the 
Riksdag  to  sustain  the  motion.*^  It  is  interesting  to  note  that 
the  revised  Constitution  of  Greece,  of  1927,  has  recognized 
the  need  for  a  more  stable  executive  power  by  incorporating 
elaborate  provisions  to  discourage  the  initiation,  considera- 

*^  See  Arts.  51,  55  of  amended  Constitution,  Dareste,  op.  cit.,  Ill,  70—71. 
■♦■*  Ibid.,  pp.  297—300. 

*^  R.  Erich,  "Die  Verfassungsentwicklung  in  Finnland  bis  Ende  1931,"  Jahr- 
buch  des  qffentlichen  Rechts,  XX  (1932),  329. 
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tion  and  enactment  of  motions  of  no  confidence  directed 
against  the  cabinet.*® 

Even  Estonia,  whose  Constitution  was  probably  the  most 
democratic  of  all  those  adopted  after  the  World  War,  has 
joined  the  movement  for  a  stronger  executive.  In  this  state 
the  movement  has  expressed  itself  in  a  demand  for  a  President 
or  chief  of  state.  As  we  have  seen,  the  proponents  of  this  con- 
stitutional change  have  been  temporarily  checked  by  the 
defeat  which  their  proposal  suffered  in  a  popular  referendum 
held  during  the  summer  of  1932.*^ 

From  a  juristic  point  of  view  these  efforts  to  strengthen 
the  executive  against  the  legislature  are  admirable.  They  are 
evidence  of  a  gradual  realization  of  the  normal  balance  of 
power  between  these  two  departments,  corrupted,  in  1919, 
by  the  tendency  of  the  constituent  assemblies  to  place  sov- 
ereign powers  in  the  legislature.  But  it  is  questionable 
whether  or  not  they  will  overcome,  or  even  mitigate,  those 
evils  of  the  parliamentary  system  which  experience  has  re- 
vealed. Probably  more  will  be  accomplished  towards  this  end 
through  the  evolution  of  conventional  practices  which  will 
discount  or  discourage  some  of  the  effects  of  the  party  system. 

Several  such  practices  already  exist.  Certain  states  have  the 
habit  of  continuing  the  same  minister  at  a  given  post  despite 
changes  in  the  cabinet  as  a  whole.  An  outstanding  illustration 
is  afforded  by  the  career  of  Dr.  Eduard  Benes  of  Czechoslo- 
vakia. Dr.  Benes  has  been  foreign  minister  of  his  state  since 
its  independent  existence  began.  It  will  be  recalled  that  dur- 
ing his  tenure  there  have  been  nine  different  cabinets.  Origi- 
nally his  party,  the  Czechoslovakian  National  Socialist,  was 
included  in  the  governing  coalition;  but  in  1926,  Dr.  Svehla's 
cabinet  went  farther  towards  the  Right  than  usual  and  the 
National  Socialists  found  themselves  among  the  opposition. 
Dr.  Benes  thereupon  resigned  his  party  membership  and 
continued  in  the  cabinet  as  an  official  minister.  One  or  two 
other  Czechoslovakian  ministers,  MM.  Englis  and  Cerny,  for 

*^  Cf.  Constitution,  Art.  88.  *''  See  p.  137. 
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example,  have  enjoyed  records  of  service  extending  through 
several  cabinets.  Usually,  these  two  have  been  official,  and  not 
parliamentary,  ministers. 

Dr.  Benes'  record  is  approached  in  Finland  by  that  of  M. 
Hjalmar  Procope,  and  in  Poland,  by  that  of  M.  Zaleski.  Both 
of  these  have  been  left  in  charge  of  the  foreign  office  of 
their  respective  countries  for  considerable  periods.  Germany 
also  furnishes  examples  of  ministers  who  were  continued  in 
successive  cabinets,  either  as  official  ministers,  or  as  party  men 
holding  seats  in  the  Reichstag.  General  Wilhelm  Groener,  an 
official,  served  in  one  capacity  or  another  on  most  cabinets 
between  1921  and  1932.  In  1928,  he  replaced  Dr.  Otto  Gess- 
ler,  who  had  been  defence  minister  uninterruptedly  for  eight 
years.  Dr.  Gessler  had  been  a  member  of  the  Democratic  party 
but  resigned  his  membership  in  January,  1928,  and  became 
an  official  minister  for  a  short  period.  Dr.  Stresemann's  virtual 
monopoly  of  the  foreign  office  before  his  death  permits  us  to 
consider  him  also  among  the  category  of  semi-permanent 
ministers.  In  Austria,  Dr.  Karl  Vaugoin,  a  member  of  the 
Nationalrat,  has  become  virtually  a  cabinet  fixture  as  chief 
of  the  defence  ministry.  Finally,  in  Yugoslavia,  even  before 
the  dictatorship,  official  ministers  held  such  posts  as  those 
of  finance,  war  and  communications  through  successive 
cabinets.^^ 

Many  parliamentary  ministers  have  also  served  at  different 
posts  through  successive  cabinets.  Cabinet  changes  in  central 
Europe,  as  in  France,  often  consist  of  a  mere  "  reshuffling  of 
portfolios  "  rather  than  a  complete  change  of  personnel.  In 
Germany,  names  like  Wirth,  Schaetzel,  Marx,  Braun,  Schiele, 
Luther,  Mueller  and  Hermes  appeared  time  and  again  on 
the  roster  of  governing  coalitions  before  June,  1932.  In  Cze- 
choslovakia, the  favourite  cabinet  names  have  been  Svehla, 
Udrzal,  Englis,  Srobar,  Novak  and  Derer;  in  Finland,  they 
have  included  Kallio,  Ingman,  Procope,  Castren,  Niukkanen, 
Ryti  and  Sunila;  in  Latvia,  Ulmanis,  Cielens,  Albering, 
Pauluks,  Celmins  and  Jiirasevskis;  and  in  Estonia,  Teemant, 

*^  Yves  Chataigneau,  "La  Yougoslavie  en  1926,"  Le  monde  slave,  IV  (1927),  37. 
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Pacts,  Einbund,  Akel,  Kuuk,  Piip  and  Strandman.  Every 
other  state  under  consideration  has  a  similar  lengthy  list  of 
names  of  ministers  who  have  participated  in  cabinets  many 
times  during  the  past  decade. 

Perhaps  the  principal  reason  for  this  repetition  of  per- 
sonnel is  the  tendency  for  most  coalitions  to  revolve  about 
the  Centre  parties.  All  middle-of-the-road  cabinets  use  the 
Centre  as  their  core;  coalitions  which  veer  towards  the  Left 
or  towards  the  Right  usually  begin  with  the  Centre.  This 
also  explains  why  premiers  are  usually  moderates.  A  repre- 
sentative of  the  Centre  party  led  about  half  of  Germany's 
cabinets  from  1919  to  June,  1932.  On  one  occasion  it  was  Herr 
Fehrenbach;  once  it  Avas  Dr.  Bruening;  twice.  Dr.  Wirth;  and 
four  times,  Dr.  Marx.  Dr.  Svehla  and  M.  Udrzal,  Czechoslo- 
vakia's perennial  premiers  during  the  past  decade,  were  both 
leaders  of  the  moderate  Agrarian  party.  The  moderate  Peas- 
ant Union  has  furnished  the  leader  of  twelve  of  Latvia's  cabi- 
nets. Six  times  this  leader  has  been  M.  Ulmanis.  In  Estonia, 
the  Agrarian  party  has  enjoyed  the  premiership  five  out  of 
thirteen  times.  Four  times  its  representative  for  this  position 
has  been  M.  Pacts.  In  Finland,  to  take  but  another  example, 
the  Agrarian  and  Progressive  parties,  both  moderate,  have 
held  a  majority  of  the  premierships,  M.  Kallio,  an  Agrarian, 
having  held  the  office  three  times  and  M.  Vennola,  a  Pro- 
gressive, twice. 

These  aspects  of  constitutional  practice  undoubtedly  miti- 
gate some  of  the  evils  previously  ascribed  to  the  parliamentary 
system  in  central  Europe.  A  long  tenure  in  certain  posts  makes 
it  possible  for  a  minister  to  formulate  and  apply  a  policy 
unaffected  by  the  constant  veering  of  the  political  weather- 
vane.  The  reappearance  of  ministers  in  successive  cabinets 
makes  possible  the  development  among  them  of  an  esprit  de 
corps  and  a  sense  of  official  solidarity  despite  the  centrifugal 
influence  of  their  respective  party  loyalties.  Finally,  the  domi- 
nant position  occupied  by  the  middle  parties  in  most  coali- 
tions assures  an  enduring  political  element  and  facilitates 
rapprochement  between  Right  and  Left. 
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Other  developments  are  in  process  which,  though  not  af- 
fecting the  system  directly,  will  nevertheless  contribute  to  its 
stability.  Among  these,  the  changing  attitude  of  the  minori- 
ties is  of  first  importance.  Conciliatory  legislation,  designed 
to  safeguard  the  integrity  of  their  cultural  life,  ensured  their 
loyalty  in  Latvia  early  in  the  past  decade  and  various  minority 
groups  have  joined  Latvian  cabinets  since  1924.  In  Czecho- 
slovakia, where  the  minorities  were  originally  as  intransigent 
as  any  in  Europe,  there  has  been  a  notable  change  of  heart. 
Dr.  Svehla  was  able  to  persuade  the  German  clerical  and 
agrarian  parties  to  enter  his  cabinet  in  1926.  Several  months 
later  he  also  secured  the  adherence  of  the  Slovak  Peoples  party, 
which  theretofore  had  refused  to  co-operate  with  any  cabinet. 
Following  the  elections  of  1929,  the  reorganized  Udrzal  cabi- 
net extended  representation  to  the  minority  German  Social 
Democrats,  these  having  replaced  the  German  clericals,  who 
retired.  Even  the  Magyar  groups  in  Czechoslovakia  have  de- 
cided to  sustain  the  cabinet  whenever  its  legislative  program 
affects  their  interests  favourably.*^  Most  of  the  minority 
groups  are  still  actively  hostile  in  Poland,  and  the  Croatians 
continue  to  embarrass  Yugoslavian  politics;  but  there  is  rea- 
son to  believe  that  if  the  former  state  were  to  discharge  its 
obligations  under  the  minorities  treaties  and  that  if  Yugo- 
slavia were  to  meet  the  minimum  demands  of  the  Croatians 
for  a  federal  administration,  minorities  would  cease  to  ham- 
per the  parliamentary  system  in  these  two  states. 

Finally,  there  are  indications  that  the  Communist  party, 
one  of  the  principal  obstacles  to  orderly  government  during 
the  past  decade,  will  lose  much  of  its  following  during  the 
next.  In  the  first  place,  many  of  the  democratic  states  bor- 
dering on  Russia  have  proscribed  the  party  by  law  and  have 
denied  it  electoral  privileges.  Finland  outlawed  the  Com- 
munists as  early  as  1923.  Recent  constitutional  amendments 
in  that  state  are  partly  intended  to  make  that  proscription 
more  effective.  Estonia  has  used  administrative  measures  to 

^^  Cf.  F.  Dominois,  "La  Tchecoslovaquie  en  1926,"  Le  monde  slave,  IV  (1927), 
97- 
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discourage  Communist  activity  ever  since  the  attempted  coup 
d'etat  in  1924,  and  the  dictatorships  in  Lithuania,  Poland  and 
Germany  have  practically  destroyed  Communism  as  an  organ- 
ized political  movement. 

A  much  more  subtle,  and  ultimately  a  much  more  effective, 
weapon  against  the  Communists  is  to  be  discovered  in  the 
agrarian  reforms  which  have  been  gradually  developed  since 
1919.  By  breaking  up  the  large  estates  and  parcelling  out  the 
land  to  the  peasants,  a  peasant  bourgeoisie,  loyal  to  parlia- 
mentary institutions  and  as  hostile  towards  Communism  as 
the  French  peasant,  is  being  evolved.  Already  this  class  has 
become  an  important  factor  in  governing  coalitions  in  Latvia 
and  in  Estonia.  In  the  more  highly  industrialized  states  such 
as  Germany  and  Czechoslovakia,  Communism  will  probably 
continue  to  appeal  to  large  numbers  of  the  proletarian  popu- 
lation. But  even  in  these  states  the  trade  unions  and  the  Social 
Democratic  parties  can  offer  programs  of  industrial  co-opera- 
tion and  social  legislation  which,  under  normal  conditions, 
will  keep  many  of  the  proletariat  out  of  the  ranks  of  Lenin. 

But  the  chief  reason  for  discounting  the  Communist  threat 
in  the  immediate  future  is  to  be  found  in  contemporary  Rus- 
sian policies.  Russia  at  present  is  preoccupied  with  an  inten- 
sive effort  to  bring  about  immediate  industrialization  and  to 
introduce  agrarian  communism.  For  the  time  being,  her  ener- 
gies have  been  turned  away  from  world  revolution.  To  secure 
technical  services  and  machines  she  has  had  to  assume  a  more 
conciliatory  attitude  towards  the  whole  bourgeois  world. 
Commercial  and  tariff  treaties,  and  even  treaties  for  national 
security,  have  been  arranged.  This  reorientation  has  dulled 
the  inspiration  which  the  Moscow  Internationale  was  wont 
to  contribute  to  local  Communist  movements  in  other  states 
and  the  relations  between  the  two  have  become  somewhat 
tenuous. 

There  remains  the  danger  of  reaction.  Poland,  Lithuania, 
Yugoslavia  and  Germany  may  not  be  able  to  liquidate  their 
respective  dictatorial  regimes.  Poland's  recent  proposal  to 
transform  her  President  into  a  popularly  elected  executive 


204      THE     EXPERIMENT     WITH     DEMOCRACY 

of  the  Napoleonic  type  indicates  that  she,  at  least,  is  planning 
to  establish  her  present  regime  upon  a  more  enduring  legal 
basis.  The  actions  of  the  national  coalition  government  in 
Germany  since  February,  1933,  may  make  the  road  back  to 
parliamentarism  difficult  if  not  impossible  in  that  state. 

These  conditions  and  prospects  are  admittedly  serious; 
still  they  do  not  give  cause  for  abandoning  hope.  Formal 
legality  has  clothed  all  the  public  actions  of  the  present  Ger- 
man government.  The  constitutional  amendment  giving 
Chancellor  Hitler's  cabinet  dictatorial  powers  is  valid  only 
for  four  years;  at  the  expiration  of  this  period,  the  govern- 
ment is  legally  bound  to  reconvoke  the  Reichstag.  In  Poland, 
despite  present  developments,  the  ministry  is  still  legally  re- 
sponsible to  the  Sejm;  and  Lithuania  and  Yugoslavia,  what- 
ever their  practice,  have  considered  it  expedient  to  decree 
constitutions  in  which  they  pay  lip  service,  at  least,  to  the 
parliamentary  system.  It  ought  also  to  be  emphasized  that 
there  are  still  large  elements  of  the  population  of  most  of 
these  states  which  may  be  counted  upon  to  keep  the  issue  of 
parliamentarism  alive.  The  Social  Democrats,  the  Catholics 
and  the  small  liberal  middle  groups  in  Germany  may  be  in 
despair  but  they  have  not  yet  given  up  the  principles  of  1919. 
The  leadership  of  the  Left-Centre  groups  in  Poland  was  will- 
ing to  undergo  imprisonment  for  its  championship  of  the 
rights  of  the  Sejm  and  its  opposition  to  the  government. 

Even  in  these  states,  therefore,  the  parliamentary  system 
may  be  restored.  At  any  rate,  it  would  be  foolish  to  abandon 
hope  for  it  at  a  time  when  prevailing  economic  and  political 
conditions  are  as  embarrassing  to  stable  government  as  they 
have  been  in  many  generations.  In  the  remaining  states,  there 
is  no  reason  to  suppose  that  its  existence  will  be  more  seri- 
ously threatened  in  the  future  than  it  has  been  during  the  past 
thirteen  years.  But  it  ought  to  be  added  that  wherever  parlia- 
mentary government  does  survive  the  peculiarities  of  the  sys- 
tem, described  in  this  and  other  chapters,  will  also  survive. 
The  central  European  systems  will  probably  continue  to  dif- 
fer from  the  French  and  British  models,  and  from  the  plan 
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of  the  new  constitutions  themselves,  because  of  local  political 
habits  and  institutions  growing  out  of  the  party  system,  and 
because  of  a  titular  executive  who  is  personally  more  influ- 
ential in  the  course  of  government  than  either  his  French  or 
British  counterparts. 


CHAPTER  XI 

LEGISLATIVE  CONTROL  OF  FOREIGN 

RELATIONS 

A  SOMEWHAT  unusual  feature  of  several  of  these  newer 
democratic  constitutions  is  the  special  attempt  made  to 
secure  more  vigorous  legislative  control  of  foreign  relations. 
The  history  of  the  years  preceding  the  World  War  had  re- 
vealed that  even  in  the  ostensibly  democratic  states  of  the 
West,  popular  influence,  as  manifested  by  the  legislature,  had 
not  yet  penetrated  into  the  foreign  chancelleries.  In  Great 
Britain,  foreign  relations  were  still  considered  a  field  partly  re- 
served for  the  exercise  of  the  talents  of  the  legally  irresponsible 
monarch.  Biographers  and  commentators  agree  that  the  late 
King  Edward  VII  was  especially  influential  in  orientating 
Britain's  foreign  policy  during  the  first  decade  of  the  twen- 
tieth century.^  The  ministers  of  the  crown  frequently  pleaded 
the  public  necessity  of  secrecy  in  refusing  to  answer  parlia- 
mentary questions  relating  to  the  nation's  foreign  commit- 
ments; and  on  the  eve  of  the  declaration  of  war  against  Ger- 
many, in  August,  1914,  it  was  still  possible  that  a  foreign 
minister  should  tell  an  astonished  Parliament  that  the  cabinet, 
without  taking  the  representatives  of  the  people  into  its  con- 
fidence, had  pledged  itself  to  a  virtual  naval  alliance  with 
another  state. ^ 

In  France,  too,  although  the  Constitution  of  1875  had  ex- 
plicitly associated  the  parliament  with  the  executive  in  the 
conclusion  of  certain  treaties,  the  cabinet  was  still  able  to 
conclude  military  and  political  treaties  in  secret.^  One  of  the 
more  important  thus  concluded  during  the  last  century  was 
the  treaty  leading  to  the  Dual  Entente  with  Russia.  The  two 

1  Sir  Sidney  Lee,  King  Edward  VII;  a  Biography  (New  York,  1925-1927),  II, 
Ti^ff.  A.  Tardieu,  France  and  the  Alliances  (New  York,  1908),  pp.  60,  258.  See  also 
G.  Lytton  Strachey,  Queen  Victoria  (New  York,  1921),  pp.  228—229,  232. 

2  Grey  of  Fallodon,  Twenty-five  Years  (New  York,  1925),  I,  1—3. 

^  A.  Esmein,  Elements  de  droit  constitutionnel  Frangais  et  compare  (7th  ed.,  Paris, 
192 1),  I,  185-186. 
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foremost  polities  of  western  Europe  thus  furnished  examples 
of  governments,  nominally  democratic,  which  had  not  yet 
made  the  legislature  the  master  of  the  diplomat. 

Failure  to  control  the  diplomats  among  these  older  polities, 
despite  their  democratic  auspices,  might  have  been  reason 
enough  for  a  special  consideration  of  this  subject  by  the  con- 
stituent assemblies  of  the  post-war  period.  There  was,  how- 
ever, one  other  reason.  Throughout  the  World  War  there  had 
been  current  a  belief,  particularly  among  the  peoples  of  the 
Allied  and  Associated  powers,  that  the  great  catastrophe  had 
been  largely  brought  about  by  the  secret  diplomacy  of  the 
autocratic  Central  powers.  The  belief  was  wide-spread  that  if 
democracy  had  been  able  to  control  the  diplomats  and  the 
militarists  in  imperial  Germany  and  Austria-Hungary,  the 
War  might  not  have  occurred. 

The  most  august,  as  well  as  the  most  persistent,  champion 
of  this  belief  was  the  American  President,  Woodrow  Wilson. 
Out  of  his  firm  conviction  that  democracy  meant  peace,  there 
grew  the  popular  slogans  that  the  World  War  was  an  attempt 
to  "make  the  world  safe  for  democracy"  and  that  it  was  a 
"  war  to  end  wars."  Wilson  himself  proposed  that  the  nations 
enter  only  into  "  open  covenants,  openly  arrived  at,"  a  de- 
mand which  he  eventually  inserted  among  his  famous  "  four- 
teen points  "  *  and  which,  still  later,  was  incorporated  in  the 
Covenant  of  the  League  of  Nations.^  Ideas  similar  to  Presi- 
dent Wilson's  had  been  popularized  in  Great  Britain  before 
and  during  the  War  by  the  League  for  Democratic  Control 
whose  aims  were  rather  clearly  formulated  in  the  writings 
of  Arthur  Ponsonby.® 

It  was  thus  the  desire  to  perfect  the  parliamentary  system 
by  extending  responsibility  to  the  foreign  office,  and  the  con- 
viction that  such  an  extension  would  be  a  safeguard  for  peace, 
which  caused   the  revolutionary  constituent   assemblies   to 

*  H.  W.  V.  Temperley,  A  History  of  the  Peace  Conference  of  Paris  (London,  1920— 
1924),  I,  194. 
5  Ibid.,  VI,  562. 
^  See  his  Democracy  and  Diplomacy  (London,  1915). 
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devise  speciar  parliamentary  restraints  upon  the  conduct  of 
foreign  affairs.  For  the  most  part,  these  restraints  fall  into 
one  of  t\vo  essentially  distinct  groups:  first,  those  which  asso- 
ciate the  legislature  with  the  executive  in  the  actual  con- 
duct of  foreign  affairs  and,  secondly,  those  which,  while  al- 
lowing the  actual  conduct  to  remain  the  sole  responsibility 
of  the  executive,  strengthen  the  opportunities  for  parlia- 
mentary supervision.  The  first  of  these  groups  might  be  said 
to  offer  direct  legislative  control;  the  second,  indirect. 

The  policy  of  controlling  diplomacy  by  means  of  legislative 
participation  had  acquired  some  vogue  in  the  nineteenth 
century  constitutions.  The  classic  example  is  afforded  by  the 
Constitution  of  the  Third  French  Republic.  It  provides  that 
the  President  shall  enjoy  the  prerogative  of  negotiating  and 
ratifying  all  treaties;  but  treaties  of  peace,  of  commerce, 
treaties  which  make  a  charge  upon  the  public  treasury  and 
those  which  affect  the  legal  status  of  individuals  or  the  prop- 
erty of  Frenchmen  abroad  are  not  to  be  regarded  as  definitive 
unless  they  have  also  been  formally  ratified  by  the  chambers. 
The  French  Constitution  also  prohibits  any  cession,  exchange 
or  addition  of  territory  except  by  virtue  of  a  law.''  In  prac- 
tice, it  appears  that  this  provision  is  satisfied  by  parliamen- 
tary ratification  of  a  treaty  involving  a  territorial  change.^ 
Finally,  this  Constitution  demands  parliament's  assent  in  ad- 
vance for  an  executive  declaration  of  war.^  Similar  provisions 
are  to  be  found  in  the  older  Constitution  of  the  United  States 
which  associates  the  Senate  with  the  President  in  the  ratifi- 
cation of  all  international  treaties  and  in  the  appointment  of 
diplomatic  envoys  of  a  major  grade.  This  Constitution  vests 
the  power  to  declare  war  in  the  legislature.  Among  the  Euro- 
pean constitutions  which  anticipated  that  of  the  Third  French 
Republic  in  allowing  the  legislature  to  participate  in  foreign 
affairs  are  those  of  the  Netherlands,  Belgium  and  Italy. 

'  Art.  8,  Constitutional  Law  of  July  i6,  1875.  For  contents  see  F.  R.  and  P. 
Dareste  Les  Constitutions  modernes  (4th  ed.,  Paris,  1928— 1932),  I,  12. 
*  Esmein,  op.  cit.,  II,  189. 
'  Art.  g,  Dareste,  op.  cit.,  I,  12. 
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The  acceptance  of  the  principle  of  direct  legislative  par- 
ticipation was  almost  universal  among  the  new  democracies. 
With  more  or  less  extensive  ramifications,  it  is  to  be  discov- 
ered in  the  constitutions  of  Germany/"  Austria/^  Estonia/^ 
Finland,"  Latvia,^*  Lithuania, ^°  Poland  ^^  and  Czechoslo- 
vakia/'^ In  all  of  these,  the  legislature  is  involved  both  in  the 
declaration  of  war  and  the  conclusion  of  treaties.  In  Germany, 
Finland,  Lithuania  and  Austria,  all  treaties,  the  subject  mat- 
ter of  which  touches  the  legislature's  competence,  must  be 
ratified  by  that  body.  Poland  and  Czechoslovakia  enumerate 
the  kinds  of  treaties  which  must  secure  the  legislature's  con- 
sent. This  enumeration  follows  French  precedent  very  closely 
even  as  respects  phraseology.  In  Poland  it  includes  all  com- 
mercial treaties,  and  such  treaties  as  may  impose  a  financial 
burden  upon  the  state,  change  the  frontiers,  or  affect  the 
civil  rights  and  duties  of  Polish  citizens.  In  Czechoslovakia 
the  enumeration  comprehends  commercial  treaties,  treaties 
changing  the  frontier  and  treaties  affecting  the  property  or 
personal  rights  of  Czechoslovakian  citizens. 

Significantly  enough,  both  in  Poland  and  in  Czechoslo- 
vakia, there  has  been  added  to  the  traditional  French  list  of 
treaties  requiring  legislative  assent,  treaties  of  a  political  na- 
ture. Poland  calls  them  treaties  of  alliance;  Czechoslovakia 
defines  them  as  treaties  which  impose  military  burdens  upon 
the  citizenry. ^^  The  Austrian  Constitution  also  stipulates  that 
all  "  political  treaties  "  require  the  consent  of  the  National- 
rat.^^  Even  the  Yugoslavian  Constitution  of  1921,  which  ex- 
pressly approved  the  formation  of  purely  political  agreements 
by  the  executive  alone,  declared  that  such  agreements  could 
not  be  contrary  to  the  Constitution  or  the  laws  and  that  their 
potential  subject  matter  did  not  comprehend  the  authority 

1"  Art.  45.  ^'^  Arts.  41,  43,  44, 

11  Arts.  38,  50.  ^^  Arts.  4,  32,  33. 

12  Arts.  60,  82.  ^^  Arts.  49-50. 
^^  Arts.  3,  33.  "  Paras.  33,  64. 

1^  Polish  Constitution,  Art.  49;  Czechoslovakian,  Para.  64. 
1^  Art.  50. 
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to  grant  a  foreign  army  access  to  the  nation's  territory. -°  By 
expressly  including  these  treaties  among  those  requiring  the 
legislature's  assent,  a  precaution  has  been  taken  against  the 
growth  of  any  implied  right  of  the  executive  to  conclude 
them  in  secret. 

In  practice,  the  exercise  of  its  power  over  treaties  some- 
times differs  from  the  implications  of  the  constitutional 
clauses.  The  German  Constitution  states  explicitly  that  the 
conclusion  of  treaties  of  peace  takes  place  in  accordance  with 
a  law  of  the  Reichstag;  yet  in  the  case  of  one  or  two  such 
treaties  as  those  of  Locarno,  a  simple  resolution  ratifying  the 
executive  action  appears  to  have  been  satisfactory.  It  is  ap- 
parently also  the  rule  to  allow  a  simple  resolution  of  rati- 
fication to  suffice  for  those  treaties  which  affect  the  content 
of  existing  legislation.-^  This  power  of  the  Reichstag  over 
treaties  has  been  temporarily  suspended  under  the  provisions 
of  the  constitutional  amendment  granting  the  present  cabinet 
of  Chancellor  Hitler  dictatorial  power. 

In  the  conclusion  of  those  treaties  for  which  legislative  as- 
sent is  not  expressly  required,  it  would  appear  that  the  execu- 
tive continues  to  enjoy  a  free  hand.  The  Austrian  Constitu- 
tion makes  an  express  declaration  to  this  effect,  affirming  that 
treaties  other  than  those  of  a  political  nature  need  legislative 
consent  only  in  so  far  as  they  may  alter  existing  law.  Only  in 
Latvia  and  in  Estonia  is  executive  discretion  in  international 
negotiation  entirely  limited  by  the  legislative  power.  In  these 
states,  all  treaties  must  be  ratified  by  the  respective  legisla- 
tures. In  Latvia,  even  the  legislature's  power  of  ratification 
is  limited,  in  the  case  of  a  territorial  change,  by  the  require- 
ment that  the  electorate  must  be  consulted  in  a  referendum. ^^ 
A  similar  provision  is  to  be  found  in  the  revised  Lithuanian 

20  Art.  79. 

21  On  this  general  subject  see  J.  Heckel,  "  Vertrage  des  Reichs  und  der  Lander 
mit  auswartigen  Staaten  nach  der  Reichs verfassung,"  Archiv  des  qffentlichen  Rechts, 
n.  f.,  Ill  (1924),  220—221.  See  also  F.  Poetzsch,  "Vom  Staatsleben  unter  der 
Weimarer  Verfassung,"  Jahrbuch  des  qffentlichen  Rechts,  XVII  (1929),  95. 

22  Constitution,  Art.  77. 
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Constitution,  a  clause  in  that  document  requiring  a  "  national 
consultation  "  in  case  of  a  proposal  to  alienate  a  part  of  the 
nation's  territory.^^  This  Lithuanian  clause  is  probably  de- 
signed to  make  it  difficult  for  any  Lithuanian  government  to 
treat  with  Poland  on  the  question  of  the  sovereignty  of  the 
disputed  Vilna  region. 

In  the  case  of  the  war  power,  Estonia,  Finland,  Latvia, 
Lithuania  and  Poland  permit  an  executive  declaration  with 
the  consent  of  the  legislature.  In  Germany,  although  the 
executive  might  still  declare  war,  it  could  not  do  so,  prior  to 
1933,  without  authority  of  a  law.  In  Austria,  the  power 
to  declare  war  resides  in  both  chambers  of  the  legislature 
meeting  in  joint  session  as  the  Federal  Assembly;  and  in 
Czechoslovakia,  it  belongs  to  the  two  chambers  acting  con- 
currently, at  least  a  three-fifths  majority  being  necessary  for 
favourable  action  in  each  of  them.  Estonia,  Lithuania  and 
Latvia  authorize  their  respective  executives  to  accept  the  chal- 
lenge of  war  when  thrust  upon  them  by  another  state;  but 
in  Latvia,  the  steps  which  are  thus  taken  must  later  be  ap- 
proved by  the  Saeima,  a  special  session  of  which  must  be 
called  at  once. 

The  association  of  the  legislature  with  the  executive  in  the 
conduct  of  international  affairs  was  not  extended  beyond 
the  province  of  the  war  power  and  that  of  treaties.  Over  other 
aspects  of  foreign  relations,  such  as  the  actual  conduct  of 
diplomacy,  the  negotiations  leading  to  treaties  and  inter- 
national agreements,  the  reception  and  dispatch  of  foreign 
representatives  and  formulation  of  the  nation's  attitude  on 
matters  of  policy,  those  who  drafted  the  constitutions  were 
content  to  allow  the  executive  an  undivided  discretion.  Over 
the  substance  of  these  matters,  parliament  was  limited  to 
those  indirect  forms  of  control  common  to  parliamentary  sys- 
tems of  government. 

As  a  rule,  therefore,  democratic  control  of  foreign  affairs 
in  central  Europe  assumes  the  forms  traditionally  associated 
with  the  parliamentary  system.  The  foreign  minister  may  be 

23  Art.  4. 
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subjected  along  with  other  ministers  to  both  the  parliamen- 
tary question  and  the  interpellation.^*  As  in  the  older  respon- 
sible regimes,  special  legislative  investigating  committees  may 
be  deputed  to  inquire  into  and  report  upon  phases  of  inter- 
national politics.  An  outstanding  example  of  such  a  com- 
mittee was  the  one  appointed  by  the  German  Reichstag  to 
inquire  into  the  origins  of  the  World  War.-®  Committees  of 
this  nature  are  also  expressly  recognized  by  the  rules  of  the 
Austrian  Nationalrat.-*^  A  third  traditional  form  of  indirect 
control  is  that  implied  by  the  legislature's  discretion  in  voting 
the  naval,  military  and  diplomatic  budgets.  A  failure  to  grant 
these  credits,  or  a  threat  to  refuse  or  to  reduce  them,  may  be 
a  signally  successful  weapon  for  bringing  the  administration 
to  terms.  Finally,  these  orthodox  means  of  indirect  control 
include  parliament's  right  to  withdraw  its  confidence  from 
the  foreign  minister  or  from  the  cabinet  as  a  whole  because  of 
the  attitude  on  foreign  questions. 

But  besides  these  forms  of  indirect  control  familiar  to  the 
older  regimes,  newer  ones  have  been  developed.  These  are 
designed  to  facilitate  closer  scrutiny  on  the  part  of  the  legis- 
lature of  the  conduct  of  the  cabinet  and  of  the  foreign  minis- 
ter in  disposing  of  questions  which  affect  relations  with  other 
states.  It  is  customary  for  the  foreign  chancelleries  of  at  least 
two  states  to  take  the  legislature  and  the  public  into  their 
confidence  on  stipulated  occasions.  In  Czechoslovakia,  the 
Minister  of  Foreign  Affairs,  at  the  beginning  of  each  new  ses- 
sion of  the  Chamber  of  Deputies,  delivers  an  expose  of  the 
cabinet's  policies  towards  other  states. ^^  In  Germany,  before 
the  cabinet  made  a  major  decision  in  the  field  of  interna- 
tional politics,  it  was  customary,  before  1933,  to  call  into  a 
conference  the  leading  ministers  of  the  various  Lander.-^ 

^*  Cf.  Great  Britain,  Foreign  Office,  Reports  from  His  Majesty's  representatives 
abroad  on  the  methods  adopted  in  the  parliaments  of  foreign  countries  for  dealing  with  inter- 
national questions,  Miscellaneous,  no.  ig,  (igs^),  Cmd.  2282,  cited,  hereafter,  as  Cmd. 
2282:  for  German  practice,  see  p.  24;  for  Latvian,  Estonian  and  Lithuanian,  p, 
35;  and  for  Austrian  practice,  p.  7. 

25  Poetzsch,  op.  cit.,  XVII  (1929),  75. 

^^  Cmd.  2282,  p.  7.  2^  Ibid.,  p.  9.  ^^  Ibid.,  p.  25. 
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Perhaps  the  most  significant  addition  to  the  instrumentaU- 
ties  of  indirect  parliamentary  control  of  diplomacy  is  the 
permanent  committee  for  foreign  affairs.  This  type  of  com- 
mittee has  been  organized  in  Germany.  Its  status  is  identical 
to  that  enjoyed  by  the  permanent  committee  to  safeguard 
the  powers  and  privileges  of  the  Reichstag.  Like  the  latter, 
the  foreign  affairs  committee  is  specially  provided  for  in  the 
Constitution;  ^^  it  is  permanent  in  the  sense  that  its  life  per- 
sists after  the  Reichstag's  dissolution  and  until  the  new  Reichs- 
tag assembles.^"  Its  sponsors  in  the  Weimar  Assembly  hoped 
that  it  would  serve  as  a  perpetual  parliamentary  censor  on 
the  activities  of  the  foreign  office  and  that,  on  occasion,  it 
would  assert  itself  to  secure  such  modifications  in  diplomatic 
conduct  and  policy  as  legislative  opinion  might  desire. 

The  committee  was  organized  for  the  first  time  in  August, 
igig,  while  the  Weimar  Assembly  was  acting  as  the  ordi- 
nary legislature.  Until  1933,  it  has  been  reconstituted  at  the 
opening  session  of  each  new  Reichstag.  The  number  of  mem- 
bers varies  from  Reichstag  to  Reichstag,  the  variation  re- 
flecting that  of  the  numerical  strength  of  the  plenary  body. 
When  first  constituted,  the  committee  had  fifteen  members. 
In  the  first  Reichstag,  it  had  twenty-one  members,  and  in  the 
third  and  fourth  Reichstags,  it  had  twenty-eight  members. 
An  attempt  is  made  to  select  the  members  from  among  the 
parties  in  the  Reichstag  on  a  proportional  basis,  although  this 
is  not  always  successful.  During  1931,  for  instance,  the  Na- 
tional Socialists  were  over-represented  and  the  votes  on  the 
committee's  resolutions  rarely  reflected  the  political  disposi- 
tion of  the  Reichstag.^^ 

By  a  vote  of  two-thirds  of  its  membership,  the  committee 
may  exclude  the  public.  On  this  occasion  the  prohibition  ex- 
tends to  deputies  who  are  not  members  of  the  committee.  The 
doors  are  often  closed,  especially  on  those  occasions  when  a 
cabinet  spokesman  is  being  heard.  According  to  the  Con- 
stitution, the  committee  has  the  privileges  of  an  ordinary 

2'  Art.  35.  ^^  New  York  Times,  Feb.  3,  1931. 

3°  Constitution,  Art.  35,  Sec.  i. 
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investigating  committee  of  the  Reichstag.^-  These  include  au- 
thority to  secure  information  from  judicial  and  administra- 
tive sources  and  access  to  official  records.  In  1924,  some  doubt 
was  voiced  as  to  whether  or  not  the  foreign  relations  com- 
mittee and  the  comparable  body,  the  safeguarding  committee, 
continued  to  enjoy  all  the  parliamentary  immunities  after  the 
Reichstag  had  been  dissolved.  To  resolve  this  doubt,  the  Con- 
stitution was  amended  on  May  22,  1926.  Article  40  now  con- 
tains a  statement  that  these  immunities  shall  extend  to 
members  of  these  committees  during  inter-sessional  and  inter- 
parliamentary intervals. ^^ 

The  foreign  relations  committee  has  been  quite  active 
throughout  the  past  decade.  During  the  period  of  the  first  and 
third  Reichstags,  the  two  which  have  enjoyed  the  longest 
tenures  in  republican  Germany,  a  total  of  124  sessions  were 
held.  The  subjects  discussed  included  most  of  the  major  ques- 
tions of  current  international  politics  in  which  Germany  was 
interested.  They  included  the  question  of  Allied  evacuation 
of  the  occupied  areas,  Allied  military  control,  international 
disarmament,  the  various  official  conversations  over  repara- 
tions and  Germany's  admission  to  the  League  and  to  the 
League  Council.  They  also  included  such  matters  as  trade 
agreements  with  Germany's  neighbours,  agreements  on  in- 
ternational air  routes  and  the  restitution  of  German  property 
in  the  United  States.  During  the  fourth  Reichstag,  among 
other  matters,  the  Kellogg-Briand  Pact  for  the  renunciation 
of  war  came  before  this  committee.^* 

Some  have  charged  that  despite  the  importance  of  its 
agenda,  the  committee's  role  has  ordinarily  been  a  passive 
one.  Many  of  the  matters  discussed,  especially  the  more  im- 
portant ones,  it  has  been  said,  had  already  been  debated  by 
the  cabinet  and  the  subject  had  often  reached  an  advanced 
stage  in  international  negotiations  before  the  committee  was 

32  Art.  35,  Sec.  3. 

33  Societe  de  Legislation  Comparee,  Annuaire  de  legislation  etrangere,  XXIV 
(1926),  32-33. 

3'^  Poetzsch,  op.  cit.,  XIII  (1925),  124  and  XVII  (1929),  80. 
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informed.  As  a  result  the  deliberations  have  often  taken  the 
character  of  a  legislative  post-mortem  upon  executive  ac- 
complishments rather  than  of  advice  preliminary  to  action. 

It  must  be  confessed  that  these  strictures  are  not  greatly 
exaggerated.  Conditions  normally  do  not  favour  the  assump- 
tion of  supervisory  or  even  advisory  power  by  such  a  com- 
mittee. The  minister  naturally  distrusts  the  parliamentary 
politician  who  sits  upon  the  committee.  There  is  every  likeli- 
hood that  the  latter  will  lack  the  experience  and  knowledge 
necessary  for  wise  judgment  in  the  field  of  diplomacy,  more 
especially  in  the  case  of  those  highly  complicated  problems 
which  have  arisen  as  an  aftermath  of  the  World  War.  The 
solution  of  these  problems  has  required  tact,  infinite  patience 
and  painstaking  research.  Again,  the  minister  would  naturally 
hesitate  to  confide  the  details  of  critical  negotiations  to  a 
committee  whose  membership  includes  partisan  elements  ac- 
tively hostile  to  the  cabinet,  willing  to  use  every  opportunity 
to  impede  the  cabinet's  action  and  embarrass  its  standing 
abroad.  Moreover,  diplomacy  still  insists  upon  secrecy;  for 
the  diplomat  to  reveal  the  details  of  a  negotiation  to  a  parlia- 
mentary committee  would  be  tantamount  to  a  public  revela- 
tion. Finally,  it  must  be  borne  in  mind  that  the  majority  of  a 
committee  is  usually  of  the  same  political  complexion  as  the 
cabinet  and  the  majority  of  the  Reichstag.  An  independent 
point  of  view,  potentially  embarrassing  to  the  cabinet,  would 
consequently  be  adopted  only  in  the  most  unusual  cases.  The 
truth  of  this  last  observation  was  clearly  demonstrated  in  Feb- 
ruary, 1931,  when  the  National  Socialist  members  of  the  com- 
mittee introduced  a  resolution  demanding  that  Germany 
withdraw  from  the  League  of  Nations.  Although  over- 
represented  themselves  and  supported  by  Nationalist  and 
Communist  members,  the  resolution  was  defeated  by  a  ma- 
jority of  four  in  a  total  poll  of  twenty-six  votes. ^^ 

But  if  the  committee  be  denied  the  character  of  a  super- 
visory or  advisory  body,  it  does  not  follow  that  it  is  devoid 
of  public  significance.  Its  role,  more  modest  than  was  antici- 

^^  New  York  Times,  Feb.  3,  1931. 
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pated,  is  still  an  important  one.  For  the  Reichstag  and  the 
public,  its  investigations  have  been  potentially  valuable 
sources  of  information  on  the  nature  of  the  nation's  foreign 
commitments.  Meeting  after  the  Reichstag  had  adjourned,  it 
has  served  as  a  sort  of  constant  reminder  to  the  foreign  min- 
ister and  his  colleagues  of  their  parliamentary  responsibility. 
Indeed  it  has  reminded  the  foreign  minister  of  this  responsi- 
bility even  when  the  Reichstag  was  in  session.  Engrossed  in 
domestic  politics,  having  neither  the  time  nor  much  inclina- 
tion to  delve  into  the  intricacies  of  the  diplomatic  sphere,  the 
Reichstag  has  had  need  for  a  subsidiary  body  such  as  this  one 
to  act  in  the  capacity  of  trustee.  Apparently  the  ministers 
have  often  accepted  the  substitution.  On  more  than  one  occa- 
sion a  German  foreign  minister  has  used  the  committee  as  a 
parliamentary  forum  and  revealed  details  with  a  lack  of  reti- 
cence which  he  probably  would  not  have  observed  on  the 
rostrum  of  the  Reichstag  itself.^*' 

The  idea  of  a  standing  committee  on  foreign  affairs  has 
taken  root  outside  of  Germany  both  in  the  newer  and  in  some 
of  the  older  democracies.  In  some  instances,  these  committees 
are  formally  directed  to  collaborate  with  the  ministers  in  for- 
mulating foreign  policies  and  conducting  foreign  affairs;  in 
others,  they  enjoy  a  status  comparable  to  that  of  the  German 
committee.  In  addition  to  a  number  of  other  duties,  the  prin- 
cipal committee  of  the  Austrian  Nationalrat  has  been  as- 
signed powers  relating  to  foreign  affairs. ^^  After  their  first 
reading,  all  bills  for  the  ratification  of  treaties  are  sent  to  this 
committee  which  then  reports  upon  the  grounds  for  favour- 
able or  unfavourable  action.  The  sub-committee  of  this  prin- 
cipal committee  continues  to  act  on  certain  matters  relating 
to  foreign  affairs  after  the  Nationalrat  has  adjourned. ^^  Al- 
though not  provided  for  in  the  Constitution,  a  standing  com- 

^*  For  an  example  of  such  an  occasion  see  account  of  Dr.  Curtius'  meeting  with 
the  committee,  in  New  York  Times,  Feb.  3,  1931. 

3^  C.  Eisenmann,  "Dix  ans  d'histoire  constitutionnelle  autrichienne,"  Revue 
du  droit  public  et  de  la  science  politique,  XLV  (1928),  61—62. 

^^  Cmd.  2282,  p.  6. 
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mittee  for  foreign  affairs  with  power  to  act  after  parliament 
adjourns  also  exists  in  Czechoslovakia.^^ 

Among  the  older  parliamentary  states,  at  least  five  have 
organized  standing  parliamentary  committees  for  foreign  af- 
fairs since  the  World  War.  Most  of  these  were  designed  to  be 
committees  which  would  share  with  the  ministers  the  respon- 
sibility for  conducting  international  affairs.  In  Sweden,  the 
Constitution  has  been  amended  to  include  a  committee  en- 
dowed with  exceptional  powers  of  advising  the  ministers  and 
collaborating  with  them  when  the  Riksdag  is  not  in  session.**^ 
Denmark  has  followed  Sweden's  example;  *^  and,  since  the 
abandonment  of  its  neutral  international  status,  Belgium  has 
fallen  into  line.*-  Finally,  specially  organized  legislative  com- 
mittees on  foreign  affairs,  exercising  unusual  powers  of  super- 
vision and  control,  have  been  provided  for  in  the  Netherlands 
and  in  Norway.*^ 

At  present  the  eclipse  of  the  Reichstag  under  the  national 
coalition  regime  in  Germany  probably  means  that  meetings 
of  the  German  committee  will  be  abandoned,  at  least  tem- 
porarily. Nevertheless  the  record  of  its  activity  since  1920  and 
that  of  the  others  which  has  been  alluded  to  on  the  preceding 
pages  represents  a  considerable  advance  over  parliamentary 
practice  relating  to  foreign  affairs  in  vogue  before  the  World 
War.  Including  these  committees  with  all  the  other  constitu- 
tional changes  which  have  been  made  in  parliament's  relation 
to  the  foreign  office,  it  is  possible  to  conclude  that  post-war 
public  law  has  greatly  strengthened  the  legislature's  control 
over  the  diplomat. 

39  Ibid.,  p.  9.  +2  Cmd.  2282,  p.  8. 

^'^  Arts.  12  and  54,  Dareste,  op.  cit.,  II,  498—499.  *^  Ibid.,  pp.  36,  39. 

^^  Ibid.,  I,  405. 


CHAPTER  XII 
THE  RIGHTS  OF  THE  INDIVIDUAL 

SINCE  the  famous  Declaration  of  the  Rights  of  Man  and 
of  Citizens,  adopted  by  the  French  National  Assembly  in 
1789,  a  bill  of  rights  or  charter  of  liberties  appears  to  have 
become  a  regular  feature  of  all  democratic  political  constitu- 
tions.^ Hardly  an  instrument  of  this  nature  adopted  on  the 
European  continent  during  the  nineteenth  century  failed  to 
include  such  a  bill  or  charter  either  by  way  of  a  preamble 
or  as  an  integral  part  of  the  text. 

Almost  every  decade  furnishes  illustrations.  There  were 
the  two  republican  French  Constitutions  of  1793  and  1795, 
both  patterned  after  the  original  of  1791  in  this  respect.^  Bills 
of  rights  were  also  included  in  the  Restoration  Constitution 
of  1814,^  in  Napoleon's  Acte  Additionnel,^  in  the  Constitu- 
tion of  the  July  Monarchy,^  and  in  the  Constitution  of  the 
Second  Republic.^  Outside  of  France,  among  the  first  of  the 
Continental  constitutions  to  contain  elaborate  bills  of  rights 
were  those  of  Bavaria  and  Baden,  both  adopted  in  1818.^ 
Eight  years  after  these  came  the  Portuguese  Constitution  with 
a  similar  feature.^  Still  farther  along  in  the  century  we  have 
the  Danish  Constitution  of  1849,''  the  Prussian  of  1850/°  the 
Serbian  of  1869,"  and  the  Spanish  of  1876.^^  Indeed  the  only 

1  Undoubtedly  the  French  Declaration  was  to  a  large  degree  inspired  by  the 
example  of  the  bills  of  rights  appended  to  the  early  American  state  constitutions; 
cf.  G.  Jellinek,  The  Declaration  of  the  Rights  of  Man  and  of  Citizens  (New  York,  1901), 
pp.  13,  18-19. 

2  For  contents,  see  F.  M.  Anderson,  Constitutions  and  Other  Select  Documents  Illus- 
trative of  the  History  of  France  (Minneapolis,  1904),  pp.  212  ff.  and  211  ff. 

3  Ibid.,  p.  458. 
*  Ibid.,  p.  474. 
^  Ibid.,  p.  507. 
^  Ibid.,  p.  524. 

'  F.  R.  and  P.  Dareste,  Les  Constitutions  modernes  (ist  ed.,  Paris,  1883),  I,  187- 
192, 264—266. 

^  Arts.  139-144,  Ibid.,  II,  42—47. 

5  Arts.  80-94,  ^^z<^-5  II'  75-77-        ^^  Arts.  22-40,  Ibid.,  II,  293-296. 
10  Arts.  3-42,  Ibid.,  I,  163-166.        12  Arts.  1-17,  Ibid.,  II,  3-6. 
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notable  exceptions  to  the  long  list  of  nineteenth-century  con- 
stitutions containing  bills  of  rights  were  the  Imperial  German 
Constitution  of  1871  and  the  Constitution  of  the  Third 
French  Republic  of  1875.  These  exceptions  are  easily  ac- 
counted for.  The  former  instrument  was  more  in  the  nature 
of  a  federal  treaty  than  of  a  genuine  constitution.  In  it,  a  bill 
of  rights  might  have  been  regarded  as  superfluous  since  the 
imperial  government,  which  it  created,  touched  the  indi- 
vidual, for  the  most  part,  only  mediately  through  the  member 
states.  As  for  the  latest  of  the  French  constitutions,  it  was  of 
a  notoriously  makeshift  character,  not  even  providing  for  a 
proper  organization  of  the  public  powers. ^^  Contemporaries 
regarded  it  not  as  a  definitive  constitution,  but  as  a  modus 
vivendi,  to  operate  until  the  various  factions  had  agreed  to 
make  a  definitive  constitutional  settlement. 

An  institution  so  favoured  by  the  nineteenth  century  was 
bound  to  appeal  to  the  statesmen  of  post-war  Europe,  the 
more  especially  since  it  had  become  intimately  associated  with 
democratic  forms  of  government.  All  of  the  constituent  as- 
semblies did  give  it  serious  consideration  and  most  of  them 
ultimately  included  a  bill  in  the  final  drafts  of  the  constitu- 
tions. The  exceptions  were  the  Austrian  and  the  Latvian 
documents.  In  the  case  of  the  former,  the  omission  is  proba- 
bly explained  by  the  failure  of  the  two  great  parties  in  the 
Constituent  Assembly,  the  Social  Democrats  and  the  Clericals, 
to  agree  upon  the  content.^*  By  way  of  a  compromise,  the 
imperial  Austrian  laws  on  the  rights  of  the  person  and  of 
domicile  were  incorporated  into  Article  149  of  the  republican 
Constitution.^^  In  the  case  of  Latvia,  this  lacuna  of  the  Con- 

^^  The  judiciary,  for  instance,  is  not  even  mentioned,  either  in  the  constitutional 
laws  of  February,  or  of  July,  1875. 

^*  Cf.  C.  Eisenmann,  "Dix  ans  d'histoire  constitutionnelle  Autrichienne,"  Revue 
du  droit  public  et  de  la  science  politique,  XLV  (1928),  71—72. 

15  These  were  as  follows:  law  of  December  21,  1867,  relating  to  public  rights  of 
the  citizen;  law  of  October  27,  1862,  respecting  personal  liberty;  and  the  law  of 
October  27,  1862,  relating  to  domiciliary  rights.  Cf.  L.  Adamovich,  Grundriss  des 
oesterreichischen  Staatsrechtes  (Vienna,  1927),  p.  103. 
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stitution  was  partially  supplied  by  the  enactment  in  July, 
1923,  very  shortly  after  the  inauguration  of  the  government,  of 
two  ordinary  laws  of  constitutional  content,  one  regulat- 
ing the  holding  of  public  meetings  and  the  other,  the  ac- 
tivities of  fraternal  societies,  labour  unions  and  political 
organizations.^® 

Wherever  a  bill  of  rights  has  been  adopted,  it  assumes  a 
prominent  position  in  the  general  arrangement  of  the  con- 
stitution's subject  matter,  the  various  rights  being  elaborately 
detailed.  The  second  chapter  of  the  Lithuanian,  Finnish  and 
Estonian  instruments  is  exclusively  devoted  to  the  bill  of 
rights;  the  fifth  chapter  in  the  Polish  and  Czechoslovakian 
constitutions,  and  both  the  first  and  second  chapters  of  the 
original  Yugoslavian  Constitution,  are  similarly  taken  up. 
The  Weimar  Constitution  accords  even  more  elaborate  treat- 
ment. In  it,  the  entire  second  portion,  consisting  of  more  than 
fifty  lengthy  articles  is  given  over  to  the  fundamental  rights 
and  duties  of  Germans.  In  the  arrangement  and  the  context 
of  this  Constitution,  the  bill  of  rights  thus  assumes  a  position 
equal  in  importance  to  the  portion  devoted  to  the  descrip- 
tion of  government. 

In  many  respects  the  content  of  the  bills  of  rights  in  the 
new  constitutions  is  like  that  of  their  predecessors  in  the  nine- 
teenth-century instruments.  None  of  these  modern  bills  fails 
to  heed  the  famous  injunction  contained  in  Article  9  of  the 
declaration  of  rights  adopted  by  the  French  Convention  in 
June,  1793,  that  the  "law  ought  to  protect  public  and  indi- 
vidual liberty  against  the  oppression  of  those  who  govern."  " 
Rights  designed  to  secure  due  procedure  under  the  law  greet 
the  reader  on  every  page.  Generally  these  are  stated  in  the 
hoary  formulas  of  Anglo-American  law  or  of  the  French 
declarations.  All  persons  are  declared  equal  before  the  law. 
Person  and  dwelling  are  held  inviolable.  Exceptional  courts 
are  abolished.  No  arrests  may  take  place  without  the  cause 

1^  Max  Laserson,  "Das  Verfassungsrecht  Lettlands,"  Jahrbuch  des  offentlichen 
Rechts,  XII  (1924),  262. 

^^  Anderson,  op.  cit.,  p.  171. 
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having  been  stated  in  warrants;  no  judgment  may  be  ren- 
dered except  after  condemnation  according  to  law;  and  no 
man  may  be  punished  for  an  act  unless  the  law  designates 
it  a  crime. 

Besides  a  statement  of  these  protective  rights,  the  bills  also 
contain  all  those  traditional  guarantees  against  public  inter- 
ference with  a  person's  cultural  development  and  the  enjoy- 
ment of  his  property.  These  include  personal  liberty,  free- 
dom to  select  and  develop  economic  activities,  and  the  private 
ownership  and  use  of  property  of  all  sorts.  They  also  include 
secrecy  of  private  communication,  an  uncensored  press,  free- 
dom of  speech  and  of  conscience,  and  the  right  of  association 
and  of  public  petition.  The  German  and  the  original  Yugo- 
slavian constitutions  also  expressly  guarantee  freedom  of  con- 
tract. The  former  states  that  economic  relations  are  governed 
by  this  principle  within  the  terms  of  the  law;  ^^  the  latter 
affords  such  freedom  whenever  it  is  not  incompatible  with  the 
interests  of  society.^^ 

But  the  bills  of  rights  of  the  new  constitutions  contain  sub- 
ject matter  which  is  rarely  found  in  the  nineteenth-century 
charters.  This  includes  promises  of  certain  benefits  which  the 
state  is  to  confer  upon  individuals  or  groups.  Some  of  these 
are  benefits  of  a  cultural  nature;  others  involve  economic 
advantages.  In  some  of  the  constitutions,  such  as  the  German, 
the  Lithuanian  and  the  first  Yugoslavian,  whole  sections  have 
been  devoted  to  the  enumeration  and  description  of  these 
benefits. 

Foremost  among  those  singled  out  of  the  community  as  a 
prospective  beneficiary  is  the  labouring  man.  In  Germany,  the 
Constitution  places  him  under  the  special  protection  of  the 
government.  A  comprehensive  system  of  social  insurance  to 
provide  against  accident,  old  age  and  unemployment  is  au- 
thorized. Special  measures  are  promised  to  safeguard  his 
health  and  his  capacity  to  labour.  Legislation  is  even  con- 
templated to  regulate  the  hours  of  labour  in  such  a  way  that 

18  Art.  152.  1'  Art.  25. 
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he  will  be  afforded  sufficient  time  to  perforin  his  civic  duties.^° 
Even  more  profuse  promises  of  this  character  are  to  be  dis- 
covered in  the  first  Yugoslavian  Constitution,-^  and  every 
other  bill  of  rights  contains  some  of  them. 

The  family  is  also  designated  as  a  special  beneficiary.  In 
Czechoslovakia,  Poland  and  Germany,  marriage  is  declared 
an  institution  worthy  of  special  protection.--  The  principle  of 
public  financial  assistance  to  large  families  is  established,  and 
public  aid  to  mothers,  both  in  bearing  and  rearing  children, 
is  declared  necessary.  Compulsory  education  for  the  young  at 
public  expense  is  also  decreed  and  Germany  and  Lithuania 
promise  to  foster  the  moral  and  physical  development  of 
youth. ^^ 

Promises  are  also  extended  to  the  peasant.  In  the  same  arti- 
cle in  which  the  Estonian  Constitution  offers  protection  to 
labour  and  to  the  family,  it  states  that  the  laws  relating  to  the 
acquisition  of  land  must  correspond  to  the  principles  of 
justice.-^  Somewhat  less  vaguely,  Poland  promises  public  ex- 
propriation and  the  regulation  of  the  transfer  of  land  in  order 
to  secure  individual  holdings  of  a  size  most  conducive  to  regu- 
lar production.-^  More  plainly  still,  Lithuania  dedicates  itself 
to  legislation  which  will  secure  a  redistribution  of  land  in 
the  interests  of  the  peasant  and  of  the  middle  class  farmer.^^ 

The  enumeration  of  these  promises  in  the  constitutions  is 
significant  in  the  highest  degree.  One  or  two  constitutions  of 
another  period  have  contained  similar  provisions.  The  French 
Constitutions  of  1791  and  1793  both  placed  positive  obliga- 
tions upon  the  state  in  the  domain  of  education  and  social 
assistance.^'  Robespierre's  draft  of  a  declaration  of  rights  sub- 

20  Arts.  157-162. 

21  Arts.  22—44. 

^^  Czechoslovakian  Constitution,  Para.  126;  Polish,  Art.  103;  German,  Art. 
122. 

23  German  Constitution,  Art.  122;  Lithuanian,  Art.  100. 

2+  Art.  25. 

25  Constitution,  Art.  99. 

2*5  Constitution,  Art.  91. 

^^  See  Anderson,  op.  cit.,  pp.  162—163. 
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mitted  to  the  Jacobin  Society  on  April  24,  1793,  a  draft  which 
directly  affected  the  content  of  the  bill  of  rights  of  the  con- 
stitution of  that  year,  went  so  far  as  to  demand  that  society 
provide  work  for  its  members.-^  Never  before,  however,  have 
so  many  constitutions  accepted  such  a  profusion  of  promises 
of  this  nature. 

The  inclusion  in  the  constitutions  of  these  new  social  rights 
along  with  the  rights  of  a  traditional  character  created  a 
problem  of  reconciling  two  essentially  antagonistic  elements. 
The  principal  purpose  of  the  classical  rights  is  to  assure  the 
individual  immunity  from  public  interference  in  the  pursuit 
of  his  cultural  and  economic  activities.  They  also  offer  legal 
safeguards  for  the  fruits  of  private  initiative,  particularly 
property.  The  social  rights,  on  the  other  hand,  expressly  invite 
public  regulation.  Their  realization  may  frequently  involve 
public  appropriation  of  the  fruits  of  private  initiative. 
Private  property  in  particular  cannot  be  absolutely  guaran- 
teed, as  under  the  regime  of  the  older  rights,  because  only  by 
requisitioning  it  and  sequestering  it  for  public  use  can  the 
state  accumulate  the  resources  necessary  to  proceed  with  a 
program  of  social  amelioration. 

To  meet  this  problem  of  reconciliation  the  constituent  as- 
semblies expressly  authorized  the  government  to  derogate 
from  privileges  which,  under  the  theory  of  the  traditional 
rights,  are  considered  inviolable.  Perhaps  the  frankest  recog- 
nition of  this  authority  is  to  be  discovered  in  the  first  Yugo- 
slavian Constitution.  Article  26  of  that  document  expressly 
declares  it  to  be  the  privilege  of  the  state  "  to  intervene,  on 
the  basis  of  law,  in  the  economic  relations  of  its  citizens,  in 
order  that  justice  may  be  done  and  social  conflict  avoided." 
To  facilitate  the  use  of  this  authority,  this  Constitution,  in 
taking  over  the  bill  of  rights  of  the  former  Serbian  regime, 
excluded  the  article  which  had  consecrated  "  vested  rights."  ~^ 

2®  Arts.  13  and  14,  ibid.,  pp.  161— 162. 

2^  Article  36;  cf.  J.  Peritch,  "Les  dispositiones  sociales  et  economiques  dans  la 
constitution  Yougoslave,"  Revue  du  droit  public  et  de  la  science  politique,  XLIII  (1926), 
494- 
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Other  constitutions,  notably  the  German  and  the  Czecho- 
slovakian,  also  admit  the  possibility  of  expropriation  with- 
out compensation,^"  and  most  of  the  instruments  recognize 
a  broad  public  power  to  take  private  property  with  com- 
pensation. Germany's  Constitution  expressly  states  that  the 
government  may  socialize  industry.  Article  156  declares  that 
the  Reich  may,  by  law,  transfer  economic  enterprises  suitable 
for  socialization  to  public  ownership.  The  Reich  itself  may 
participate,  or  require  the  Lander  or  the  municipalities  to 
participate,  in  the  enterprises  so  socialized.  Other  clauses  of 
the  Article  require  the  government  to  observe  the  private 
owners'  right  to  compensation. 

The  attempted  reconciliation  between  the  social  and  classi- 
cal rights  also  took  the  form  of  attributing  social  duties  to  the 
individual.  The  German  ^^  and  the  Polish  ^-  constitutions 
both  assert  that  the  owner  of  property  must  use  it  in  the  com- 
mon interest.  In  Germany  ^^  and  in  Czechoslovakia,^*  maxi- 
mum utilization  of  land  is  declared  a  public  duty.  Poland  ex- 
pressly requires  citizens  to  provide  an  education  for  their 
oflFspring;  ^^  and  the  Weimar  Assembly  found  it  expedient  to 
incorporate  in  the  German  Constitution  the  statement  that 
it  is  the  moral  duty  of  the  citizen  to  use  his  mental  and  physi- 
cal powers  for  the  common  good!  ^^ 

A  degree  of  theoretical  consistency  was  thus  introduced  into 
the  bills  of  rights.  But  neither  the  recognition  of  the  principle 
of  public  intervention  nor  the  enumeration  of  the  social 
duties  of  the  individual  would  have  offered  means  for  de- 
termining the  precise  implications  of  each  of  the  two  kinds 
of  rights  enumerated  if  these  had  been  directly  applicable 
to  the  legal  status  of  the  individual  as  in  the  United  States. 
In  such  a  case,  lawyer  and  judge  would  probably  have  been 
as  greatly  confused  as  they  would  have  been  had  the  theoreti- 
cal reconciliation  not  been  attempted. 

It  is  perhaps  fortunate,  therefore,  that  Continental  bills  of 

3"  German  Constitution,  Art.  153  and  Czechoslovakian  Constitution,  Para.  109. 

31  Art.  153.  33  Art.  155.  ^s  ^rt.  94. 

32  Art.  35.  34  Para.  108.  36  ^j.^^    15^^ 
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rights  in  general,  and  central  European  in  particular,  unlike 
the  American,  do  not  affect  the  legal  status  of  the  individual 
ex  propria  vigore.  It  might  be  argued  that  the  substance  of 
such  rights  as  relate  to  personal  liberty  and  civil  equality  does 
not  depend  upon  positive  action  by  the  legislature.  Appar- 
ently this  is  the  point  of  view  of  certain  German  jurists  who 
are  inclined  to  consider  such  rights,  in  the  Weimar  Consti- 
tution, law  in  a  material  sense."  On  the  other  hand,  even  such 
rights  are  valueless  unless  the  courts  can  offer  remedies  to 
secure  them.  Wherever  courts  have  failed  to  develop  these 
remedies  and  have  been  denied  the  power  to  interpret  the 
written  constitution,  these  rights  cannot  have  much  imme- 
diate significance. 

The  prevailing  opinion  regards  the  bills  of  rights  of  the 
central  European  constitutions  as  bodies  of  principles  to 
guide  public  and,  particularly,  legislative  activity.^®  This 
opinion  is  supported  by  the  phraseology  of  the  constitutional 
clauses  in  which  the  rights  appear.  An  express  declaration  that 
the  law  shall  give  effect  to  the  right  is  almost  always  included. 
The  legislature  is  expected  to  create  those  conditions  in  which 
the  principle  of  the  right  can  find  concrete  expression.  In  do- 
ing so,  it  may  exercise  discretion  and,  when  the  constitutional 
declarations  contain  principles  of  a  diverse  or  contradictory 
character,  it  can  give  expression  to  those  which  command  its 
sympathy.  Ultimately  this  means  that  if  a  legislature  is 
dominated  by  bourgeois  parties  and  parties  of  the  Right  it 
will  favour  the  traditional  rights,  those  which  express  the 
laissez-faire  philosophy  prevalent  among  such  parties.  If,  on 
the  other  hand,  the  legislature  is  influenced  by  socialist  or 
collectivist  parties,  it  will  give  expression  to  the  social  rights. 
In  practice,  this  would  be  the  way  in  which  the  contradictions 
of  the  new  bills  of  rights  would  be  resolved. 

^'  J.  V.  Bredt,  "Revision derReichsverfassung,"  Preussische  Jahrbiicher,  CCXVIII 
(1929),  283. 

^*  Cf.  A.  Rouzier,  La  Constitution  de  la  Lithuanie  et  le  statut  de  Memel  (Toulouse, 
1926),  p.  99;  Peritch,  op.  cit.,  p.  489;  Heinrich  Oppenheimer,  The  Constitution  of 
the  German  Republic  (London,  1923),  pp.  178—179. 
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Nevertheless,  to  regard  the  bills  of  rights  of  the  new  con- 
stitutions as  mere  verbiage  because  they  are  only  statements 
of  principle  and  not  law  in  a  material  sense  would  be  a  mis- 
take. Legislatures  may  ignore  them;  but  the  fact  is  that  during 
the  past  thirteen  years  they  have  made  noteworthy  efforts  to 
write  them  into  the  law  of  the  land.  Some  of  the  rights,  par- 
ticularly the  traditional  ones  relating  to  property  and  per- 
sonal liberty,  had  already  been  safeguarded  by  legislation 
existins:  at  the  time  the  constitutions  were  formulated.  In 
Finland,  free  speech  and  the  right  of  association  had  been 
protected  by  law  since  1906.^^  Much  of  the  German  bill  of 
rights  was  a  codification  of  existing  rules  of  law.*° 

But  in  these  and  in  other  states,  especially  in  those  which 
secured  their  independence  after  1918,  rights  of  this  descrip- 
tion were  given  effect  by  legislation  after  the  constitution  had 
been  adopted.  In  March,  1923,  Estonia  enacted  an  important 
law  on  the  freedom  of  the  press,  substantially  curtailing  the 
existing  censorship.  This  was  amended  in  1924  in  order  to 
permit  special  censorship  to  exist,  at  the  discretion  of  the 
administration,  over  news  dispatches  relating  to  the  armed 
forces.  In  March,  1926,  this  state  enacted  another  important 
law  recognizing  the  legal  right  of  cultural  and  other  asso- 
ciations to  organize.*^  During  1931,  Poland,  by  a  decree  law, 
abolished  the  last  of  the  surviving  Russian  limitations  upon 
the  personal  freedom  of  the  Jews.*^  Important  legislation 
affecting  personal  liberty  has  also  been  enacted  in  Finland 
since  the  adoption  of  its  Constitution.  A  law  passed  in  No- 
vember, 1922,  grants  to  all  persons  over  eighteen  years  of  age 
full  liberty  to  determine  what  their  religious  affiliations 
are  to  be,  if  any.  In  the  same  year,  Finland  also  enacted  a 
law   guaranteeing   the   free   use   of   either   the   Finnish   or 

3'  R.  Erich,  "The  Form  of  Government,"  in  Finland,  The  Country,  Its  People 
and  Institutions  (Otava  PubHshing  Co.,  Helsingfors,  1927),  p.  230. 

"*"  Oppenheimer,  op.  cit.,  pp.  178—179.  The  law  on  the  acquisition  and  loss  of 
German  nationality,  enacted  July  22,  1913,  is  an  example. 

"^1  S.  von  Csekey,  "Die  Verfassungsentwicklung  Estlands,  1918— 1928,"  Jahr- 
buch  des  qffentlichen  Rechts,  XVI  (1928),  i88. 

*2  Annual  Register  (1931),  p.  206. 
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the  Swedish  language  in  official  transactions  and  in  private 
intercourse.^^ 

The  constitutional  guarantees  of  religious  freedom  are 
particularly  interesting  because  in  spite  of  them  certain  states 
have  either  accorded  a  particular  denomination  special  privi- 
leges or  are  contemplating  doing  so.  In  Poland,  the  Roman 
Catholic  Church  became  the  established  church  upon  the 
conclusion  of  a  concordat  with  the  Holy  See  in  1925.  Al- 
though their  relations  have  not  been  amicable,  since  1927, 
Lithuania  has  also  regarded  the  Roman  Catholic  as  the  es- 
tablished church.**  More  recently,  Latvia  arranged  for  a 
privileged  position  for  the  same  church  in  the  predominantly 
Catholic  province  of  Latgallia.*^  Finally,  since  1928,  nego- 
tiations between  Czechoslovakia  and  Rome  looking  towards 
the  establishment  of  the  Roman  Church  have  shown  progress. 
A  modus  Vivendi  has  been  arranged  and  a  concordat  is  hoped 
for  as  soon  as  an  agreement  can  be  secured  over  the  diocesan 
boundaries  in  the  province  of  Slovakia.*^ 

Although  a  particular  denomination  has  thus  been  ac- 
corded privileges  guaranteed  by  international  compact,  the 
status  of  other  religious  associations  is  not  seriously  jeopard- 
ized. They  continue  to  enjoy  the  right  of  existence  as  auton- 
omous corporations  or  associations  with  the  full  protection 
of  the  municipal  law.  Apparently  Estonia  has  placed  all  of  its 
churches  on  an  equal  footing.  The  law  of  November  12,  1925, 
declared  for  complete  separation  of  church  and  state.  Any 
religion  is  allowed,  the  practice  of  which  does  not  contravene 
public  order  or  public  morals.  The  communicants  may  form 
a  corporation  or  association  with  a  legal  standing  like  that 
enjoyed  by  any  private  corporation.*^  In  Finland,  church  and 
state  are  also  separate,  but  the  predominant  Lutheran  com- 

*^  Erich,  op.  cit.,  p.  230;  see  also  infra  p.  251. 

**  fi.  Devoghel,  "Accords  et  concordats.  L'activite  diplomatique  du  Saint- 
Siege,"  Revue  generale,  CXX  (1928),  70—81. 

*^  League  of  Nations,  Treaty  Series,  XVII,  365. 

*^  Annual  Register  (193 1),  p.  207. 

"  Estland,  Volk,  Kultur,  Wirtschaft  (A.  Pullerits  ed.,  1931),  p.  iii. 
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munion,  to  which  about  ninety-eight  per  cent  of  the  people 
adhere,  receives  a  subvention  from  the  state. *^ 

Personal  rights  of  the  type  we  have  been  describing  may 
sometimes  be  seriously  curtailed  and  even  suspended  by  the 
administrative  authorities  in  tirnes  of  public  danger.  The  now 
famous  Article  48  of  the  German  Constitution  makes  it 
possible  for  the  cabinet  to  suspend  all  the  rights  secured  by 
law  which  involve  personal  liberty,  the  inviolability  of  dwell- 
ings, the  secrecy  of  postal,  telephonic  and  telegraphic  com- 
munication and  the  privileges  of  free  speech,  press  and  assem- 
bly. Recently,  by  a  constitutional  amendment,  Finland  has 
authorized  substantially  similar  powers  of  suspension,  to  be 
used  by  the  executive  in  times  of  emergency.^^ 

Legislation  to  secure  the  social  rights  of  the  new  constitu- 
tions has  also  been  enacted  on  a  considerable  scale  since  1920. 
In  a  law  passed  in  July,  1922,  Germany  attempted  to  carry 
out  the  implications  of  Article  122  of  her  Constitution  which 
demands  that  youth  be  protected  against  exploitation  and 
against  moral,  spiritual  or  physical  neglect.  As  early  as  April, 
1920,  this  state  also  began  the  development  of  a  system  of 
public  education  in  compliance  with  Article  146  of  the  Con- 
stitution. As  amended  in  1925,  this  law  makes  public  school 
compulsory  for  the  first  four  years  of  elementary  education 
except  in  defined  cases. ^° 

Estonia  has  also  adopted  the  principle  of  compulsory  edu- 
cation for  children  between  the  ages  of  seven  and  sixteen. 
The  elementary  schools  are  supervised  and  supported  by  the 
central  and  local  governments.  A  law  recognizing  private 
schools  was  adopted  in  October,  1927.^^  Other  states  have 
advanced  the  principle  of  public  education  in  the  past 
decade.  Among  these  may  be  included  Finland,  Czechoslo- 
vakia and  Lithuania.  Czechoslovakia  has  made  extraordinary 

*^  La  Finlande;  apergu  de  V organisation  politique  et  administrative  (Helsingfors,  1 92 1 ) , 
p.  40. 

'^^  M.  W.  Graham,  "Stability  in  the  Baltic  States,"  Foreign  Policy  Association 
Report,  VII,  No.  6  (193 1),  122. 

'°  O.  Koellreuter,  "Staat,  Kirche  und  Schule  im  heutigen  Deutschland," 
Recht  und  Staat,  XLIII,    1 1— 13.  ^^  Von  Csekey,  op.  cit.,  p.  184. 
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efforts  to  stamp  out  illiteracy  among  the  peasants  of  Slovakia 
and  Carpathian  Ruthenia  by  providing  numerous  elemen- 
tary schools.  Over  a  thousand  have  been  organized  in  these 
two  provinces  alone. ^^ 

The  program  of  social  legislation  has  been  particularly 
generous  towards  the  urban  workingman.  Germany's  leader- 
ship in  this  program  is  readily  explained  by  its  industrialized 
economy  and  the  important  position  hitherto  occupied  by  the 
Social  Democratic  party.  Progress  has  been  made  in  that  state 
in  the  development  of  official  labour  exchanges  and  of  a  sys- 
tem of  unemployment  insurance.^^  Arbitration  of  labour  dis- 
putes has  been  provided  for  in  certain  cases  and  the  German 
system  of  social  insurance  is  perhaps  the  most  comprehensive 
in  Europe.  Besides  unemployment  insurance,  the  scheme 
includes  insurance  for  disability  caused  by  illness  or  accident, 
old  age  pensions,  special  insurance  for  miners  and  salaried 
employees.^*  Czechoslovakia  also  has  a  commendable  thirteen 
year  record  of  labour  legislation.^^  Besides  introducing  the 
eight  hour  working  day  and  a  substantial  system  of  social 
insurance,  the  government  has  secured  the  enactment  of 
special  laws  regulating  the  work  of  minors  as  well  as  women. ^'^ 
Czechoslovakia  has  also  taken  measures  to  improve  the  ma- 
terial lot  of  the  civil  employees. '^^ 

The  emphasis  upon  special  protective  legislation  for  labour 
in  all  the  states  under  review  is  well  illustrated  by  their  dis- 
position of  the  various  draft  conventions  affecting  the  status 
of  the  labouring  man  which  the  International  Labour  Office 
has  invited  them  to  ratify.  Altogether  some  twenty-five  of 
these  conventions  were  formulated  between  1919  and  1927. 
The  great  majority  were  ratified  by  every  one  of  the  states 

"J.  O.  Crane,  The  Little  Entente  (New  York,  193 1),  p.  53. 

"  M.  R.  Carroll,  Unemployment  Insurance  in  Germany  (Washington,  1930),  pp.  48— 
49,  60-65,  89. 

^*  Ibid.,  p.  92.  See  also  F.  Hardrodt  and  L.  Preller,  Die  Organe  der  Sozialpolitik 
in  dem  deutschen  Reiche  (1928),  p.  147. 

^^  R.  Dominik,  "Das  cechoslovakische  Arbeitsrecht,"  ^eitschrift  fUr  Ostrecht, 
III  (i929)>  388-414. 

^^  Crane,  op.  cit.,  p.  53.  *^  Annual  Register  (1930),  p.  204. 
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except  Lithuania.  Most  of  the  signatories  also  enacted  the 
legislation  to  carry  the  conventions  into  effect  municipally 
whenever  the  law  had  not  anticipated  the  convention.  The 
best  record  in  respect  to  these  conventions  belongs  to  Latvia. 
That  state  has  ratified  every  one  of  them  either  with  or  with- 
out reservations.^^  Estonia's  record  of  adoptions  is  also  among 
the  more  excellent.^^ 

In  Poland,  Czechoslovakia,  Lithuania,  Latvia  and  Estonia, 
the  agrarian  legislation  contemplated  by  the  respective  con- 
stitutions has  also  been  enacted.  Many  of  the  large  estates 
have  been  divided  up  and  small  or  moderate  holdings  have 
increased  appreciably.  In  Estonia,  over  fifty  per  cent  of  the 
entire  arable  land,  formerly  held  by  about  600  proprietors, 
has  been  nationalized  and  redistributed  among  approxi- 
mately 33,000  holders. ^'^  In  Czechoslovakia,  more  than  twenty- 
eight  per  cent  of  the  cultivable  area  has  been  sequestered  by 
the  agrarian  laws  of  1919  and  1920  and  about  one  third  of  this 
area  had  been  distributed  to  small  holders  by  the  end  of 
1929.^^  Finally,  in  Poland,  over  one  and  one-half  million  hec- 
tares of  agricultural  land  has  been  parcelled  out  in  small 
holdings  either  through  public  or  private  action.''-  In  making 
these  changes,  the  principle  of  compensation  has  generally 
been  preserved;  but  the  inflated  currency  which  the  former 
landlord  frequently  has  been  compelled  to  accept  has  some- 
times reduced  his  compensation  far  below  the  equivalent  of 
the  real  value  of  the  land.^^  His  property  rights  in  the  seques- 

^^  For  a  description  of  the  conventions  and  the  names  of  the  states  which  have 
adopted  them,  see  The  Work  of  the  International  Labor  Organization  (National  In- 
dustrial Conference  Board,  New  York,  1928),  Appendix,  pp.  166—170. 

^^  Estland,  Volk,  Kultur,  Wirtschaft  (A.  Pullerits,  ed.,  1931),  p.  278. 

*°  Story  of  Estonia  (published  by  Estonian  Consulate  in  New  York,  Tallinn, 
1926),  p.  10. 

*^  Ifor  L.  Evans,  "Agrarian  Reform  in  the  Danubian  Countries.  II.  Czechoslo- 
vakia," Slavonic  Review,  VIII  (1929— 1930),  610. 

*^  Z.  Ludkiewicz,  "Land  Reform  in  Poland,"  Slavonic  Review,  VIII  (1929— 
1930),  327. 

^^  Graf  von  Keyserlingk,  "Die  litauische  Agrarreform,"  Ost-Europa,  IV  (1929), 
242-243. 
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tered  land  have  also  been  violated  by  the  practice  of  estab- 
lishing for  it  through  law  or  administrative  decree  a  value 
considerably  below  the  market  price. 

The  social  and  political  consequences  of  this  agrarian  re- 
form receive  comment  elsewhere.^*  Suffice  it  to  say  here  that 
these  consequences  have  generally  been  salutary.  Apparently 
they  have  also  been  satisfactory  from  a  purely  economic  point 
of  view.  The  satisfaction  the  agrarian  reform  legislation  has 
given  in  central  Europe  is  evidenced  by  the  recent-proposal 
that  its  principle  be  extended  to  East  Prussia.*'^  This  area  was 
entirely  unaffected  by  the  reform  movement  in  1920.  The 
large  estates  of  the  Junker  nobility  persist  and  they  make  the 
region  one  of  the  most  expensive  producing  units  on  the  en- 
tire Baltic  littoral.  The  government  of  the  Reich  has  aided 
with  subventions,  moratoria  on  farm  mortgage  foreclosures 
and  other  protective  legislation,  apparently  to  no  purpose. 
The  proposal  to  change  the  system  of  tenure  has  secured  sup- 
port in  high  places.  Former  Chancellor  Bruening  was  inclined 
to  favour  it.  Nevertheless  it  is  not  likely  to  succeed  soon  be- 
cause the  hostile  Junker  landlords  are  now  quite  influential 
in  political  circles. 

Progress  has  thus  been  made  towards  carrying  the  sugges- 
tions of  the  bills  of  rights  into  the  ordinary  law  of  the  land. 
But  even  if  this  were  not  so  it  would  still  be  unwarranted  to 
regard  them  as  verbiage.  Whatever  their  immediate  effects, 
they  are  now,  and  will  continue  to  be,  juridical  standards  for 
public  action.  Their  phraseology  may  be  ambiguous  and  con- 
tradictory; it  may  be  reminiscent  of  political  rhetoric  rather 
than  of  the  lawyer's  brief;  nevertheless,  ensconced  in  the 
constitutions,  these  rights  cease  ipso  facto  to  be  political  nos- 
trums and  become  juridical  norms.  These  observations  are 
particularly  appropriate  in  the  case  of  the  social  rights. 
Hitherto  these  have  been  political  slogans,  the  catchphrases  of 
the  politician  who  articulated  the  aspirations  of  the  disin- 

^*  See  p.  203. 

^5  K.  Brandt,  "The  Crisis  in  German  Agriculture,"  Foreign  Affairs  (New  York), 
X  (1932),  632,  645. 
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herited  in  society.  Henceforth  they  are  a  part  of  the  "  funda- 
mental law  "  of  the  land;  they  have  acquired  juristic  as  well 
as  political  significance  and  the  jurist  as  well  as  the  politician 
must  try  to  secure  their  realization  in  the  formal  activity 
of  the  state.  As  one  of  the  most  distinguished  commentators 
on  the  subject  has  phrased  it,  "  the  modern  state  is  no  longer 
content  to  recognize  the  legal  independence  of  the  individual; 
it  must  create  at  the  same  time  such  a  minimum  of  legal  con- 
ditions as  shall  assure  the  social  independence  of  the  indi- 
vidual as  well."  *'*' 

®^  B.  S.  Mirkine-Guetzevitch,  "Les  declarations  des  droits  d'apres-guerre," 
Revue  du  droit  public  et  de  la  science  politique,  XLVI  (1929),  572.  Apropos  of  this  state- 
ment, it  is  interesting  to  note  that,  despite  its  royal  auspices  and  the  rather  reac- 
tionary character  of  its  contents,  the  new  Constitution  decreed  by  the  King  of 
Yugoslavia  in  September,  1931,  has  continued  most  of  the  social  rights  of  the 
Constitution  of  1921.  See  Dareste,  op.  cit.,  4th  ed.,  Ill,  351. 


CHAPTER  XIII 
MINORITY  GUARANTEES 

IN  addition  to  the  bills  of  rights,  the  post-war  constitutions 
have  introduced  special  privileges  known  as  minority  guar- 
antees. These  are  designed  to  safeguard  the  cultural  integrity 
of  minority  elements  of  a  state's  population,  those  who  differ 
from  the  majority  in  race,  nationality,  religion  or  language. 
Practically  all  the  constitutions  of  the  Russian  and  Austro- 
Hungarian  succession  states  include  these  minority  guaran- 
tees or  allude  to  their  existence.  They  differ  in  at  least  one 
essential  respect  from  the  contents  of  bills  of  rights  in  that 
they  are  intended  to  apply  only  to  a  portion,  and  not  to  the 
generality,  of  the  population. 

The  minority  guarantees  were  a  kind  of  by-product  of 
President  Wilson's  principle  of  "  national  self-determina- 
tion." ^  It  was  readily  seen  that  such  a  principle  could  not  be 
too  rigorously  applied:  that  all  the  "  oppressed  nationalities  " 
of  central  Europe  could  not  be  granted  an  independent  po- 
litical existence.  Such  a  policy  would  have  conflicted  with 
Allied  annexationist  plans.  It  would  also  have  embarrassed 
attempts  to  reconcile  diplomatic  and  economic  boundaries. 
Finally,  it  was  quite  impossible  to  apply  it  to  the  great  num- 
ber of  national  enclaves  which  dot  the  ethnic  map  of  central 
Europe  like  so  many  islands.  In  many  cases,  therefore,  the 
Allied  statesmen  rejected  the  demand  for  national  political 
expression.  Instead  they  incorporated  many  national  groups 
with  a  nationally  alien  state  and  established  special  minority 
guarantees  to  preserve  the  language,  religion  and  other  as- 
pects of  the  culture  of  the  minority  group  so  incorporated. 

^  In  a  speech  on  February  1 1,  191 8,  President  Wilson  enunciated  certain  essen- 
tials of  a  durable  peace.  Among  these  was  the  demand  that  every  post-war  terri- 
torial adjustment  should  be  made  in  the  interests  of  the  population  concerned  and 
not  as  partial  satisfaction  of  the  imperialistic  designs  of  the  powers.  He  also  de- 
clared that  all  "well-defined  national  elements"  should  be  accorded  satisfaction 
"without  introducing  new  or  perpetuating  old  elements  of  discord  and  antagon- 
ism." Cf.  H.  W.  V.  Temperley,  A  History  of  the  Peace  Conference  of  Paris  (London, 
1920— 1924),  I,  195.  This  declaration  became  the  gospel  of  all  subject  nationalities. 
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Large  numbers  of  people  were  affected.  Considerable  mi- 
nority elements  are  to  be  found  even  among  the  comparatively 
homogeneous  populations  of  the  various  Baltic  states.  Ap- 
proximately thirteen  per  cent  of  Estonia's  population  of 
slightly  more  than  a  million  consists  of  Germans  and  Rus- 
sians.- Twice  that  percentage  of  Latvia's  population  of  ap- 
proximately two  million  is  made  up  of  minorities,  also  chiefly 
German  and  Russian  with  numbers  of  Jews,  Poles,  Ukrainians 
and  Lithuanians.^  In  Lithuania,  the  third  largest  Baltic  state, 
almost  twenty  per  cent  of  the  population  is  non-Lithuanian, 
primarily  Jewish,  German  and  Polish  *  and  in  Finland,  the 
largest,  at  least  ten  per  cent  of  the  population  is  Swedish.^ 

Outside  of  the  Balticum,  the  states  with  the  largest  minority 
populations  are  Poland  and  Czechoslovakia.  The  former  has 
perhaps  the  largest  percentage  of  alien  races  of  any  state  in 
Europe  except  Russia.  In  1921,  out  of  an  estimated  total  of 
twenty-seven  million  inhabitants,  about  eight  million,  or 
thirty  per  cent,  were  of  non-Polish  stock,  chiefly  Ukrainian, 
Jewish,  White  Russian,  German  and  Lithuanian.*'  In  Czecho- 
slovakia, the  racially  alien  population  is  in  excess  of  a  fifth 
of  the  total,  consisting  chiefly  of  Germans,  Magyars  and 
Ruthenes.''  It  has  been  estimated  recently  by  an  authority  on 
the  problem  that  in  these  central  European  states,  including 
Hungary  and  Rumania,  the  minority  populations  include 
anywhere  from  eight  to  eleven  million  Germans,  five  million 
Ukrainians,  six  to  nine  million  Jews,  three  million  Hun- 
garians and  two  and  one-half  million  Russians.^ 

^  Cf.  results  of  the  census  of  1922,  Recueil  mensuel  du  Bureau  Central  de  Statistique 
de  VEstonie  (March,  1924),  p.  11. 

^  Estimates  are  based  upon  the  1929  census.  See  Annuaire  Statistique  de  la  Lettonie 
1929),  pp.  4-5. 

^  Cf.  La  Lithuanie  en  chiffres  (Bureau  Central  de  Statistique,  1928),  p.  2. 

^  Statistisk  Arsbokfor  Finland  (1927— 1929),  p.  40. 

*  For  these  statistics  see  J.  S.  Stephens,  Danger  Zones  of  Europe  (London,  1929), 

P-  55- 

7  Ibid.,  p.  55. 

^  J.  C.  DeWilde,  "The  Problem  of  Minorities,"  Foreign  Policy  Reports,  Vol.  VII, 
No.  19  (1931),  342. 
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The  first  step  towards  incorporating  the  minority  guaran- 
tees into  the  public  law  of  central  Europe  was  taken  in  a  series 
of  special  minorities  treaties  concluded  between  the  principal 
Allied  powers,  France,  Great  Britain,  Italy  and  Japan,  and 
various  succession  states.  One  such  treaty  was  signed  by  the 
representatives  of  Poland  on  June  28,  1919.  On  September 
loth,  similar  treaties  were  signed  by  Czechoslovakia  and 
Yugoslavia.  Rumania  and  Greece  also  undertook  obligations 
in  treaties  of  this  character  a  few  months  later.  Austria  and 
Hungary  were  not  required  to  sign  minorities  treaties  since 
their  pledges  in  favour  of  minorities  were  contained  in  the 
peace  treaties  of  Saint-Germain-en-Laye  and  Trianon  re- 
spectively.^ Besides  these,  other  treaties  have  also  been  agreed 
upon,  parts  of  which  relate  to  minorities.  In  Article  33  of  the 
Convention  between  Poland  and  the  Free  City  of  Danzig, 
signed  at  Paris,  November  9,  1920,  Danzig  undertook  to  apply 
the  provisions  of  the  Polish  minorities  treaty.  Again  on  July 
7,  1920,  in  the  Treaty  of  Briinn,  Austria  and  Czechoslovakia 
entered  into  reciprocal  engagements  in  respect  to  questions  of 
citizenship  and  the  protection  of  minorities.  Finally,  in  a 
convention  of  May  15,  1922,  Poland  and  Germany  undertook 
reciprocal  obligations  to  protect  minorities  in  Upper  Silesia." 

The  Baltic  states  were  not  requested  by  the  Allied  powers 
to  make  special  treaty  commitments  with  respect  to  their 
minorities;  but  during  December,  1920,  the  first  Assembly  of 
the  League  of  Nations  recommended  that  these  states  take 
measures  to  insure  the  application  within  their  borders  of  the 
principles  of  the  minorities  treaties  before  they  became  mem- 
bers of  the  League.  Subsequently,  Latvia,  Estonia  and  Lithu- 
ania successively  deposited  declarations  with  the  League  secre- 
tariat indicating  that  the  necessary  steps  had  already  been 
taken  or  would  be  undertaken.  Latvia  formulated  her  declara- 
tion on  July  19,  1923,  and  the  Council  of  the  League  ac- 
cepted it  on  September  17,  1923;  Estonia  deposited  hers  on 

'  See  Articles  62—69  and  54—60  of  the  respective  treaties. 

1"  For  a  comprehensive  list  of  the  minorities  treaties  see  League  of  Nations, 
Official  Journal  (1929),  p.  1134. 
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September  17,  1923,  and  it  was  accepted  a  few  days  later; 
Lithuania  formulated  her  declaration  on  May  12,  1922,  and 
it  was  accepted  by  the  Council  on  December  1 1,  1923.^^ 

The  pledges  in  these  treaties  and  declarations  are  quite  uni- 
form in  substance.  Juridical  equality  is  guaranteed  to  all  citi- 
zens, both  as  to  civil  and  political  rights,  without  respect  to 
race,  religion  or  language.  Minorities  are  to  be  permitted  to 
observe,  privately  or  publicly,  any  religion  or  belief  which 
does  not  conflict  with  public  morality  or  public  order.  It  is 
also  acknowledged  that  they  shall  have  the  right  to  use  a 
minority  language  in  private  relations,  in  the  press,  in  com- 
mercial pursuits  and  in  public  meetings.  Some  minorities  are 
even  authorized  to  use  their  own  tongue  in  addressing  public 
officials.  All  kinds  of  educational,  benevolent  and  religious  in- 
stitutions may  be  established  and  supported  by  a  minority. 
Where  any  considerable  number  of  persons  in  a  community 
speak  a  minority  language,  the  state  has  promised  to  provide 
instruction  in  that  language,  at  least  in  the  primary  schools. 
The  state  also  guarantees  to  make  an  equitable  distribution 
of  public  funds  for  the  educational  and  charitable  projects 
of  the  minority.  Provisions  are  frequently  incorporated  to 
protect  the  Jewish  Sabbath,  the  state  pledging  itself  not  to 
require  fulfilment  of  legal  duties  on  Saturday  which,  for  a 
Jewish  communicant,  would  amount  to  a  violation  of  the 
Sabbath.  In  particular,  the  state  pledges  itself  not  to  hold 
general  or  local  elections  on  Saturday. ^^ 

Special  international  commitments  have  also  been  made 
by  a  few  states  in  which  compact  minority  communities,  hap- 
pening to  inhabit  a  particular  geographical  area,  are  promised 

^^  For  the  Latvian  declaration  see  League  of  Nations,  Official  Journal  (1923), 
p.   1275;  for  the  Estonian,  ibid.,  p.   131 1;  and  for  the  Lithuanian,  ibid.   (1924), 

P-  333- 

^2  For  a  good  summary  of  these  pledges  see  L.  Eisenmann,  "Rights  of  Minorities 
in  Central  Europe,"  International  Conciliation  Pamphlet,  CCXXII,  319—320;  also 
C.  Crozat,  Les  Constitutions  de  Pologne,  de  Dantzig,  d'Esthonie  et  de  Finlande  (Toulouse, 
1925),  pp.  160-162. 
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autonomous  government  and  other  rights.  These  special  com- 
mitments involve  Czechoslovakia,  Lithuania  and  Finland. 
A  section  of  the  minorities  treaty  between  Czechoslovakia  and 
the  Allied  powers  contains  a  promise  to  extend  to  Carpathian 
Ruthenia  the  widest  measure  of  political  autonomy  com- 
patible with  the  unity  of  the  Czechoslovakian  state.  Ruthenia, 
one  of  the  four  provinces  of  Czechoslovakia,  is  located  at  the 
extreme  eastern  end  of  the  republic  south  of  the  Carpathian 
mountains.  Its  inhabitants,  about  a  half-million  in  number, 
are  racially  related  to  the  Ukrainians  of  southern  Poland  and 
the  Russian  Ukraine.  Czechoslovakia  agreed  that  this  region 
shall  have  its  own  diet  with  power  to  legislate  on  linguistic, 
educational  and  religious  matters  and  on  matters  concerning 
the  administration  of  the  province.  The  laws  of  this  diet, 
signed  by  the  President  of  Czechoslovakia,  are  to  be  counter- 
signed by  the  governor  of  Ruthenia  and  published  in  a  series 
separate  from  that  in  which  appear  the  general  laws  of  the  re- 
public. The  governor,  although  appointed  by  the  Czechoslo- 
vakian President,  is  to  be  responsible  to  the  Ruthenian  diet, 
and  local  officers  of  public  administration,  in  so  far  as  possible, 
are  to  be  chosen  from  among  Ruthenians.^^ 

Lithuania's  special  commitment  involves  the  territory  and 
port  of  Memel  on  the  Baltic,  lying  between  East  Prussia  and 
Lithuania  proper.  The  preponderant  part  of  the  inhabitants 
of  this  area  are  German.  The  territory,  formerly  a  part  of 
Germany,  was  entrusted  to  the  principal  Allied  and  Asso- 
ciated powers  by  the  Treaty  of  Versailles.  These  powers  later 
agreed  to  turn  it  over  to  Lithuania  on  the  understanding  that 
this  state  would  grant  a  large  measure  of  autonomy.  A  con- 
vention was  drawn  up  at  Paris  on  May  8,  1924,  in  which 
Lithuania  made  substantial  pledges  of  this  character.  Memel 
is  said  to  constitute  a  unit  under  the  sovereignty  of  Lithuania, 
enjoying  autonomy  in  legislative,  administrative,  judicial  and 
fiscal  matters.  Provision  is  made  that  residents  of  the  territory 

1^  See  Czechoslovakian  Constitution,  Art.  3. 
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shall  enjoy  a  local  citizenship,  and  exemption  from  military 
duty  in  the  Lithuanian  service  until  January  i,  1930  was 
granted.^* 
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Sketch  Map  of  Lithuania  and  Poland  showing  Memel, 
ViLNA,  THE  Free  City  of  Danzig  and  the  Polish  Corridor 

Finally,  as  a  result  of  a  resolution  of  the  Council  of  the 
League  of  Nations  on  June  24,  192 1,  Finland  was  required  to 
offer  guarantees  of  autonomy  to  the  Aaland  Islands  in  addi- 
tion to  those  which  she  had  already  granted  on  her  own  voli- 


1*  League  of  Nations,  Treaty  Series,  XXIX,  pp.  87-95. 
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tion  on  May  7,  1920.  The  Islands,  located  in  the  Gulf  of 
Bothnia,  about  equidistant  between  Finland  and  Sweden, 
have  a  population  of  2^,000,   entirely  Swedish.   The  new 


Sketch  Map  of  Finland  and  Sweden  showing  Position 

OF   THE   AaLAND    IsLANDS 

guarantees  aim  at  the  preservation  of  the  Swedish  language 
in  the  schools,  the  restriction  of  the  exercise  of  the  franchise 
by  newcomers,  the  maintenance  of  the  landed  property  in 
the  hands  of  the  islanders,  and  the  appointment  of  a  governor 
possessing  their  confidence.^^ 

15  League  of  Nations,  Official  Journal  (192 1),  p.  699. 
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The  various  international  instruments  in  which  they  ap- 
pear also  contain  the  injunction  that  the  minority  guaran- 
tees shall  be  incorporated  into  the  constitution  and  statute 
law  of  the  state  undertaking  them.  This  incorporation  con- 
stitutes the  second  step  in  the  introduction  of  the  minority 
guarantees  into  the  public  law  of  central  Europe.  The  injunc- 
tion has  been  generally  observed  although  occasionally  a  state 
has  omitted  transferring  some  important  treaty  pledges. ^^ 
Czechoslovakia's  Constitution  contains  an  entire  chapter  of 
seven  articles  devoted  to  minorities. ^^  The  article  accepting 
the  principle  of  language  rights  contemplates  additional  legis- 
lation of  a  fundamental  character.  This  was  enacted  in  a  series 
of  nine  lengthy  articles  in  February,  1920.^^  Poland's  Constitu- 
tion devotes  two  lengthy  articles  to  the  minority  guarantees;  ^^ 
Estonia's,  three  articles;  ^^  and  Yugoslavia's  first  Constitution, 
one  article."^  Lithuania's  revised  Constitution  accords  the 
minority  guarantees  the  same  dignity  that  the  Czechoslo- 
vakian  instrument  accords  them,  likewise  giving  over  an  en- 
tire chapter  to  their  description. 2-  The  Austrian  Constitution, 
instead  of  redefining  the  minority  guarantees,  simply  recog- 
nizes that  the  portion  of  the  Treaty  of  Saint-Germain  in 
which  they  appear  has  the  character  of  fundamental  law  in 
Austria. ^^ 

The  guarantees  undertaken  by  Czechoslovakia,  Lithuania 
and  Finland  in  favour  of  territorial  enclaves  inhabited  by 
minorities  have  also  been  codified  in  their  respective  consti- 
tutions or  in  specially  enacted  statutes  having  the  force  of 
fundamental  law.  Carpathian  Ruthenia's  privileges  occur  in 
the  very  first  chapter  of  the  Czechoslovakian  Constitution. 
Lithuania's  commitments  towards  Memel  territory  are  in- 

"  DeWilde,  op.  cit.,  p.  345n. 

"  Chap.  VI,  Paras.  128-134. 

^^  See  law  of  February  29,  1920,  passed  in  pursuance  of  Art.  129  of  the  Con- 
stitution, H.  McBain  and  L.  Rogers,  The  New  Constitutions  of  Europe  (Garden  City, 
N.  Y.,  1922),  p.  335. 

^'  Arts.  109— no. 

20  Ai-ts^  21-23.  22  Chap.  VII,  Arts.  74-75. 

21  Art.  16.  23  Art.  149. 
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eluded  in  a  special  statute  known  as  the  Statute  of  Memel, 
subjoined  as  Annex  I  to  the  Convention  of  May  8,  1924,  be- 
tween Lithuania  and  the  Allied  powers.  This  statute  is  ex- 
traordinarily detailed  and  gives  a  most  generous  interpreta- 
tion of  the  various  autonomous  rights  which  the  Convention 
stipulated  should  be  granted  Memel.  Article  36  prescribes 
that  no  amendment  shall  be  made  for  three  years.  Thereafter 
no  amendment  can  be  enacted  unless  three-fifths  of  all  the 
members  of  the  Memel  Chamber  of  Representatives  approve. 
Within  three  months,  one-fourth  of  the  Chamber,  or  5,000 
electors,  may  request  a  referendum.  Should  the  referendum 
not  be  requested,  or  should  it  sustain  the  amendment  if  it  is 
held,  the  proposal  must  thereafter  be  submitted  to  the  Lithua- 
nian Saeimas.  This  body  must  approve  within  a  year  if  the 
amendment  is  to  have  effect.^* 

Finally,  the  special  privileges  of  the  Aalanders  have  been 
incorporated  into  Finnish  municipal  law.  Finland  promised 
to  take  this  step  in  a  special  declaration  before  the  League 
Council  on  June  27,  1921.^^  The  required  legislation  was 
enacted  December  21,  1 92 1 .  It  contains  the  provision  that 
the  guarantees  shall  have  the  character  of  fundamental  law 
alterable  only  through  joint  action  of  the  Finnish  Riksdag 
and  Aaland's  Landsting.-'' 

Wlierever  necessary,  it  is  expected  that  the  guarantees,  thus 
incorporated  in  the  fundamental  law,  will  be  enforced  by 
appropriate  action  on  the  part  of  the  minority  state. -^  If  for 
any  reason  this  is  not  done,  or  if  the  minority  feels  that  it  is 
being  discriminated  against  by  the  minority  state,  a  petition 
may  be  sent  to  the  League  of  Nations.  Member  states  of  the 
League  may  also  petition  on  behalf  of  a  minority  whose  rights 
are  not  observed.  The  procedure  of  the  League  in  such  a  case 

^*  League  of  Nations,  Treaty  Series,  XXIX,  95. 

^^  League  of  Nations,  Official  Journal  (1921),  p.  701. 

2^  R.  Erich,  "Form  of  Government,"  in  Finland,  The  Country,  Its  People  and  In- 
stitutions (Otava  Publishing  Co.,  Helsingfors,  1927),  pp.  228,  240. 

^^  Hereafter  the  state  undertaking  minority  guarantees  will  be  referred  to  as 
the  "minority  state." 
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has  been  outlined  in  a  series  of  resolutions  of  the  Council  and 
is  fairly  uniform.  The  petition  is  received  by  an  appropriate 
official  of  the  secretariat  who  determines  whether  or  not  it 
conforms  to  the  rules  of  acceptability.  Among  other  things, 
these  rules  require  the  Secretary-General  to  reject  all  peti- 
tions emanating  from  an  anonymous  source.  They  also  re- 
quire him  to  reject  petitions  which  contain  abusive  language 
or  a  request  for  the  severance  of  the  political  bonds  with  the 
minority  state  or  for  protection  of  a  kind  not  secured  by  the 
minorities  treaties.  If  accepted,  the  petition  is  sent  to  each 
member  of  the  Council  for  information  and  to  the  minority 
state  concerned.  The  latter  is  given  three  weeks  to  reply,  in- 
dicating whether  or  not  it  wishes  to  comment  upon  the  peti- 
tion. If  it  wishes  to  comment,  additional  time  is  granted  for 
the  purpose.  After  the  reply  from  the  minority  state,  any 
member  of  the  Council  may  officially  bring  the  petition  to 
the  notice  of  his  colleagues  and  it  is  then  placed  on  the 
Council's  agenda. 

For  the  settlement  of  the  issue  raised  by  the  petition  the 
Council  usually  organizes  committees  of  three  of  its  members, 
one  member  ordinarily  being  the  Council's  president.  The 
committee  may  not  include  a  representative  of  the  minority 
state  or  the  representative  of  the  state  whose  population  is 
ethnically  related  to  the  minority  involved  in  the  petition. ^^ 
Acting  in  secret,  this  committee  attempts  to  bring  about  a 
settlement  by  negotiation  and  conciliation.  Sometimes  the 
petition  is  placed  on  the  agenda  of  the  plenary  session  of  the 
Council.  Occasionally,  too,  the  Permanent  Court  of  Interna- 
tional Justice  is  asked  to  give  an  advisory  opinion.  Representa- 
tives of  the  minority  are  never  called  to  testify  before  these 
committees  of  three,  the  secretariat  furnishing  whatever  in- 
formation is  desired. ^^  This  procedure  varies  somewhat  in  the 
case  of  petitions  arising  in  German,  or  Polish,  Upper  Silesia 
under  the  terms  of  the  Germano-Polish  Convention  of  May 

2®  For  an  outline  of  this  procedure  see  "Yearbook  of  the  League  of  Nations, 
1925,"  World  Peace  Foundation  Pamphlet  J\fo.  88,  VIII  (1925),  571-572. 
25  See  DeWilde,  op.  cit.,  p.  351. 
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15,  1922.  Complaints  having  this  origin  are  first  sent  to  cer- 
tain local  officials  specially  provided  for  in  the  Convention 
before  they  go  to  the  League.  When  they  do  go  to  the  League, 
it  is  not  necessary  for  a  member  of  the  Council  to  bring  the 
complaint  officially  to  the  knowledge  of  his  colleagues;  on 
the  contrary,  the  complaint  is  automatically  placed  upon  the 
Council's  agenda. 

In  the  case  of  alleged  violation  of  the  autonomy  of  the 
Aaland  Islands,  Finland  is  required  to  forward  all  petitions 
to  the  League.  Action  by  the  Council  in  these  cases  would 
probably  parallel  that  in  the  case  of  petitions  from  Upper 
Silesia.  However,  it  is  provided  in  Finland's  declaration  be- 
fore the  League  of  June  27,  1921,  that  whenever  petitions  of 
this  character  involve  a  dispute  of  a  justiciable  nature,  the 
Permanent  Court  of  International  Justice  shall  have  jurisdic- 
tion.^" A  somewhat  similar  procedure  is  provided  for  in  the 
case  of  petitions  coming  from  Memel  territory.  Article  17  of 
the  Convention  between  Lithuania  and  the  Allied  powers 
provides  that  any  principal  power  or  a  member  of  the  Coun- 
cil may  direct  the  Council's  attention  to  the  alleged  violation 
and,  upon  request,  Lithuania  agrees  to  send  the  questions  in- 
volved, whether  of  law  or  fact,  to  the  Permanent  Court.  In 
Article  1 1  of  this  same  Convention,  Lithuania  has  apparently 
promised  that  her  general  declaration  in  favour  of  minorities, 
registered  with  the  League  on  December  11,  1923,  shall  also 
apply  to  Memel.  This  would  authorize  the  Council  to  observe 
the  same  procedure  for  minority  complaints  arising  in  Memel 
as  it  observes  in  the  case  of  complaints  coming  from  minori- 
ties in  Lithuania  proper. ^^ 

The  juridical  character  of  these  minority  guarantees  is  thus 
an  unique  one.  They  are  at  one  and  the  same  time  the  source 
of  an  international  and  a  municipal  obligation  on  the  part 
of  the  state  which  offers  them.  The  sanction  to  compel  ob- 
servance of  this  obligation  is  not  merely  the  ordinary  law,  the 
courts  and  the  administration  which  the  state  itself  provides, 

^°  League  of  Nations,  Official  Journal  (1921),  p.  701. 
^1  League  of  Nations,  Treaty  Series,  XXIX,  95. 
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but  the  international  machinery  of  the  League.  Finally,  the 
beneficiaries  do  not  comprehend  the  entire  population  but 
only  selected  groups  of  persons.  Surely  no  more  novel  juristic 
phenomenon  has  been  introduced  by  the  post-war  consti- 
tutions. 

The  municipal  observance  of  the  minority  guarantees  has 
not  been  uniformly  successful.  Honours  appear  to  belong  to 
Estonia  and  to  Latvia.  The  former  state  issued  a  decree  early 
in  the  last  decade  offering  minorities  the  privilege  of  using 
their  language  in  addressing  the  central  authorities.  This  de- 
cree also  laid  down  the  principle  that  the  minority  might  use 
its  language  in  the  courts  and  in  the  institutions  of  local  gov- 
ernment.^- By  a  law  on  cultural  autonomy,  enacted  in  Feb- 
ruary, 1925,  Estonia  gave  further  satisfaction  to  her  minori- 
ties. Any  minority  with  a  registration  of  at  least  3,000  persons 
may  organize  for  the  purpose  of  administering  minority 
schools  and  other  institutions  designed  to  satisfy  the  minor- 
ity's cultural  aspirations.  The  administration  of  the  projects 
is  to  be  intrusted  to  a  so-called  culture  council,  a  body  con- 
sisting of  representatives  elected  by  the  minority  for  a  period 
of  three  years.  In  order  to  elect  a  council  at  least  fifty  per  cent 
of  the  registered  members  of  the  minority  must  vote.  School 
projects  are  administered  by  a  local  culture  board  elected  by 
the  culture  council.  All  local  minority  schools  may  be  taken 
over  by  this  board  subject  to  an  agreement  between  the  local 
administrative  authorities  of  the  state  and  the  culture  council. 
The  finances  to  support  the  minority  schools  are  to  be  de- 
rived from  funds  assigned  by  the  general  and  local  govern- 
ments, from  gifts,  and  from  taxes  imposed  by  the  culture 
council  with  the  consent  of  the  central  government  upon  the 
persons  composing  the  minority.^^  The  German  and  Jewish 
minorities  took  advantage  of  the  law  immediately  and  the 
Russian  minority  has  recently  indicated  a  desire  to  follow 
suit.8* 

32  Estonian  Year  Book  (A.  Pullerits  ed.,  1929),  pp.  28-29. 

33  Ibid.,  pp.  28—30;  for  text  of  the  legislation  see  Societe  de  Legislation  Com- 
paree,  Annuaire  de  legislation  etrangere,  Ser.  2,  XXIII   (1925),  487-493. 

3*  Estonian  Tear  Book,  cited,  p.  3 1 . 
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Latvia  has  also  granted  minorities  the  right  to  attain  to  the 
status  of  legally  recognized  juridical  groups.  As  early  as  De- 
cember, 1919,  a  law  was  passed  granting  Germans,  Jews,  Rus- 
sians and  Poles  the  right  to  establish  minority  schools. ^^  Gen- 
eral supervision  over  these  schools  is  vested  in  a  special 
division  of  the  ministry  of  education,  the  officials  of  which  are 
drawn  from  among  the  minorities  themselves. ^*^ 

Some  progress  has  also  been  made  in  executing  the  minor- 
ity guarantees  in  Czechoslovakia.  Laws  of  that  state  permit  a 
minority  language  to  be  used  in  giving  evidence  before  a 
court  when  the  judicial  sessions  are  held  in  geographic  areas 
in  which  at  least  twenty  per  cent  of  the  inhabitants  normally 
use  the  minority  language.  Under  certain  conditions,  judicial 
decisions  must  be  rendered  in  the  minority  language.  Early 
in  1919,  Czechoslovakia  also  enacted  a  law  permitting  minor- 
ity primary  schools  to  be  established  in  a  commune  where  at 
least  forty  children,  belonging  to  the  minority,  were  able  to 
take  advantage  of  the  institution." 

The  minority  territorial  guarantees  relating  to  the  govern- 
ment of  Carpathian  Ruthenia  have  also  been  at  least  par- 
tially fulfilled  by  Czechoslovakia.  After  considerable  delay, 
the  legislature,  in  1928,  passed  a  bill  which  revised  the  system 
of  local  administration.  In  this  new  system  the  state's  terri- 
tory is  divided  into  four  great  provinces. ^^  As  one  of  these, 
Ruthenia  is  to  have  a  diet  for  local  legislation  and  adminis- 
tration, one-third  of  the  membership  of  the  body  to  be  ap- 
pointed by  the  central  government  at  Prague  and  two-thirds 
to  be  elected  locally. '^^  The  Ruthenians  are  by  no  means  sat- 
isfied with  this  step  as  they  continue  to  send  petitions  to  the 
League  Council  for  fuller  autonomy. *°  Nevertheless,  the  legis- 

^^  M.  Laserson,  "Das  Verfassungsrecht  Lettlands,"  Jahrbuch  des  offentlichen 
Rechts,  XII  (1924),  264. 

3^  DeWilde,  op.  cit.,  p.  346. 

^^  Cf.  Z.  Peska,  "Apres  dix  annees.  Le  developpement  de  la  constitution 
Tchecoslovaque,  1920— 1930,"  Revue  du  droit  public  et  de  la  science  politique,  XLVII 
(1930),  257-258. 

^^  These  are  Bohemia,  Moravia-Silesia,  Slovakia  and  Ruthenia. 

^^  Peska,  op.  cit.,  p.  245. 

•*"  DeWilde,  op.  cit.,  p.  353. 
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lation  represents  a  distinct  advance  in  Czechoslovakia's  at- 
tempt to  meet  its  minority  obligations. 

The  poorest  record  in  the  municipal  enforcement  of  mi- 
nority guarantees  belongs  to  Poland.  The  last  decade  has 
witnessed  countless  difficulties  between  the  government  of 
this  state  and  several  of  its  minority  nations,  particularly  the 
German,  Ukrainian  and  White  Russian.  The  special  machin- 
ery erected  in  Silesia  under  provisions  of  the  Germano-Polish 
Convention  of  May  15,  1922,  does  not  appear  to  have  made 
conditions  in  this  area  any  more  satisfactory.  Charges  have 
been  frequently  made  that  the  guarantees,  thus  reinforced, 
have  not  been  observed,*^  and  petitions  have  come  to  the 
Council  with  greater  frequency  from  this  Polish  area  than 
perhaps  from  any  other.*- 

In  the  east  the  situation  is  just  as  bad.  Ukrainian  and  White 
Russian  are  both  suspected  of  Soviet  sympathies,  and  Poland 
has  consequently  not  wished  to  encourage  their  alleged  revo- 
lutionary tendencies  by  too  conscientious  an  observance  of 
their  minority  rights.  With  the  White  Russians  she  has  been 
particularly  severe.  Several  of  the  leaders  of  that  minority 
were  recently  sentenced  to  penal  servitude  for  alleged  sedi- 
tious activities  *^  and  White  Russian  demands  for  autono- 
mous schools  have  been  discouraged  by  the  administrative 
authorities.**  Similar  tactics  have  been  employed  against  the 
Ukrainians.*^ 

If  the  number  of  complaints  received  by  the  League  Coun- 
cil from  minorities  in  Yugoslavia  and  Lithuania  during  the 
past  decade  be  taken  as  an  indication,  the  minorities  regime 
has  not  been  very  successful  in  these  states  either.  Lithuania, 
especially,  has  had  great  difficulty  in  establishing  satisfactory 

*^  Stephens,  op.  cit.,  p.  59. 

*^  For  examples  of  recent  complaints  see  League  of  Nations,  Official  Journal 
(1931),  pp.  237/. 

^^  W.  Zukerman,  "A  Nation  on  Trial,"  Foreign  Affairs  (London),  X  (August, 
1928),  27. 

**  Stephens,  op.  cit.,  pp.  68—69. 

■^^  Cf.  imsigned  article  in  Foreign  Affairs  (London),  VIII  (October,  1926), 
95-96. 
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relationships  with  the  German  minority  in  the  autonomous 
territory  of  Memel.  The  most  recent  difficulties  have  con- 
cerned allocation  to  Memel  of  its  share  of  the  public  reve- 
nues, the  autonomy  of  Memel's  judiciary  and  Lithuania's  au- 
thority to  impose  what  amounts  to  a  state  of  siege  over  the 
territory.*^ 

The  failure  of  the  municipal  sanctions  to  secure  protection 
for  minority  rights  in  certain  states  has  increased  the  impor- 
tance of  the  appeal  to  the  League.  Up  to  1930,  the  League 
secretariat  estimated  that  it  had  received  in  the  neighbour- 
hood of  350  petitions  for  redress  of  minority  grievances.  This 
total  did  not  include  the  petitions  from  Upper  Silesia.''^  The 
great  majority  of  those  accepted  for  consideration  were  settled 
by  the  special  committees  of  the  Council,  only  fifteen  peti- 
tions having  been  placed  on  the  agenda  of  the  Council  itself. 
Between  June  13,  1929,  and  May  31,  1930,  the  secretariat  re- 
ceived fifty-seven  more  petitions  *^  and  between  June  1,  1930, 
and  May  31,  1931,  two  hundred  and  seven  more.*^  These 
numbers  apparently  include  petitions  from  Upper  Silesia. 
Even  so,  there  appears  to  have  been  an  astonishing  increase 
lately,  portending  unusual  exploitation  of  the  Council's  ma- 
chinery for  settlement. 

The  criticism  has  been  offered  that  the  committees  of  three 
chosen  by  the  Council  to  dispose  of  the  accepted  petitions 
frequently  evince  too  strong  a  desire  to  conciliate  the  mi- 
nority state  against  whom  the  complaint  is  directed.  Com- 
promises with  the  minority  state  are  accepted  in  lieu  of  set- 
tlement of  the  issue,  and  simple  promises  of  reform  made  by 
the  affected  state  have  often  been  regarded  as  satisfactory. 
The  Council  has  been  further  criticized  for  failure  to  apply 
the  findings  of  the  Permanent  Court  in  the  case  of  those 
issues  which  have  been  referred  to  that  body.^° 

'^^  See  League  of  Nations,  Official  Journal  (1930),  pp.  1627-1633;  also  (1931), 
pp.  1131-1132. 

'^  For  a  compilation  of  the  statistics  relating  to  these  petitions  see  DeWilde, 
op.  cit.,  p.  352.  '•^  League  of  Nations,  Official  Journal  (1930),  p.  827. 

^^  Ibid.  ( 1 931),  p.  1605.  ^°  DeWilde,  op.  cit.,  p.  353. 
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Up  to  1925,  the  influence  of  the  minority  states,  especially 
of  Poland,  Czechoslovakia  and  Yugoslavia,  was  sufficiently 
strong  to  prevent  reforms  in  the  procedure  for  hearing  and 
disposing  of  petitions.  In  some  cases,  indeed,  this  influence 
was  successfully  exerted  to  make  the  procedure  even  less  sat- 
isfactory from  the  point  of  view  of  the  minorities. ^^  But  when 
Germany  came  into  the  League,  in  1926,  the  movement  for 
reform  gained  headway.  Supported  by  such  members  as  Hol- 
land, Canada  and  the  Scandinavian  states,  Germany's  demand 
for  an  improved  procedure  culminated  in  the  appointment, 
on  March  7,  1929,  of  a  committee  of  three  members  of  the 
Council  to  investigate  and  report  on  the  various  amendments 
which  had  been  proposed  from  time  to  time.  In  its  report  this 
committee  recommended  that  petitioners  should  thereafter 
be  notified  in  case  their  petitions  were  considered  unaccept- 
able instead  of  being  ignored  as  formerly.  The  report  also 
recommended  that  the  Council's  committees  of  three  apprise 
their  colleagues  on  the  Council  by  letter  of  the  disposition 
made  of  a  petition  in  the  committee.  Finally,  it  recommended 
that  the  secretariat  of  the  League  publish  statistics  from  time 
to  time  as  to  the  number  of  petitions  received  from  minori- 
ties or  concerning  minorities  and  of  the  number  disposed  of.^^ 
In  its  Madrid  session,  on  June  13,  1929,  the  Council  resolved 
to  accept  all  these  recommendations.  It  also  resolved,  despite 
the  express  disapproval  of  its  committee,  to  authorize  the 
President  of  the  Council  to  increase,  at  his  discretion,  from 
three  to  five  members,  the  membership  of  the  committees 
appointed  to  dispose  of  petitions. '^^ 

Other  reforms  have  been  strongly  advocated.  It  has  been 
urged  that  the  minority  itself  be  permitted  to  have  repre- 
sentatives present  when  its  case  is  being  heard.  It  has  also  been 
advocated  that  the  minority  be  given  the  right  of  answering 
the  brief  filed  by  the  minority  state  and  that  testimony  be 
taken  by  League  emissaries  within  the  area  inhabited  by  the 

51  Ibid.,  p.  349. 

52  League  of  Nations,  Official  Journal  (1929),  pp.  1133^. 
^^  Ibid.  (1929),  pp.  1005— 1006. 
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minority.'^*  More  radical  reformers  contemplate  the  substitu- 
tion of  a  permanent  minorities  commission  of  the  League, 
similar  to  the  mandates  commission,  for  the  Council  and  its 
committees  in  the  consideration  and  administration  of  mi- 
nority complaints.  Such  a  substitution,  it  is  held,  would  re- 
lieve the  members  of  the  Council  of  a  burdensome  and  un- 
welcome task.  It  would  also  provide  for  the  development  of 
scientific  knowledge  of  the  minority  problem  and  remove  the 
whole  question  from  a  political  to  an  administrative  plane. 
The  proposal  was  advocated  before  the  ninth  Assembly  of  the 
League  by  the  late  Dr.  Stresemann  of  Germany. ^^  It  is  safe 
to  say  that  none  of  these  proposals  will  secure  acceptance  be- 
cause of  the  vigorous  opposition  of  the  chief  minority  states, 
Poland,  Czechoslovakia  and  Yugoslavia.^*' 

At  the  present  writing,  the  minorities  regime  in  central 
Europe  is  unquestionably  still  in  a  critical  stage.  Most  of  the 
states  upon  whom  it  has  been  imposed  by  treaty  have  com- 
plained from  the  first  that  it  represents  an  unfair  discrimina- 
tion since  none  of  the  Entente  powers  who  received  minority 
populations  after  the  war  was  compelled  to  sign  a  similar 
treaty."  Many  of  these  states,  moreover,  remain  persuaded 
that  the  minority  guarantees  discourage  political  and  eco- 
nomic assimilation  and  foster  irredentism;  thereby  the  reali- 
zation of  internal  political  stability  is  retarded  and  interna- 
tional difficulties  are  aggravated. ^^ 

On  the  other  hand,  the  relative  success  which  has  attended 

^'^  Cf.  Israel  Cohen,  "The  Jews  under  the  Minorities  Treaties,"  Contemporary 
Review,  CXXXV  (Jan.,  1929),  73-80;  also  DeWilde,  op.  cit.,  p.  351. 

55  League  of  Nations,  Official  Journal  (1929),  p.  521. 

56  See  composite  memorandum  of  these  states  and  Rumania  and  Greece  to 
the  committee  of  the  Council  of  the  League,  appointed  March  7,  1929,  to  consider 
reform  of  procedure.  Ibid.,  p.  1168. 

57  Cf.  Temperley,  op.  cit.,  IV,  434.  A  reiteration  of  this  attitude  occurs  in  the 
composite  memorandum  of  certain  minority  states  just  referred  to.  For  similar 
views  on  the  part  of  Lithuania  and  Latvia  see  League  of  Nations,  Official  Journal 
(1929),  pp.  1174-1175. 

58  S.  Huddleston,   "Minorities  in  Europe,"  New  Statesman,  XXXII    (1929), 

753-754- 
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the  efforts  of  such  states  as  Latvia,  Estonia  and  Czechoslovakia 
to  apply  the  minority  guarantees  may  bring  about  a  change 
of  heart  even  among  the  most  outspoken  opponents  of  the 
system.  These  three  states  have  demonstrated  that  conscien- 
tious observance  of  the  guarantees  will  satisfy  most  of  the 
minorities  with  their  civil  status  in  the  state  and  even  secure 
their  loyal  support  for  the  existing  political  regime.  It  has 
already  been  related  that  during  the  past  decade  several  Lat- 
vian and  Czechoslovakian  cabinets  have  contained  representa- 
tives of  the  minority  parties.  In  the  light  of  these  results 
even  the  most  intransigent  chauvinist  can  no  longer  argue 
that  the  guarantees  are  inherently  inconsistent  with  national 
honour  or  a  threat  to  national  integrity.  In  this  connection  it 
is  interesting  to  note  that  the  principle  of  the  minority  guar- 
antees was  recently  applied  to  its  Swedish  population  by  Fin- 
land although  that  state  was  under  no  international  obli- 
gation to  do  so.  Finland's  unilateral  action  is  a  significant 
testimonial  of  the  political  expediency  of  the  minority  guar- 
antee system. 

There  is,  therefore,  some  possibility  that  this  system  will 
become  an  established  feature  of  European  public  law.  What- 
ever its  fate,  however,  it  will  continue  to  be  regarded  as  one 
of  the  novelties  of  the  post-war  constitutions.  It  must  also  be 
accepted  as  one  of  the  most  serious  attempts  to  dissociate  the 
national  community  from  the  community  of  the  state.  In  the 
annals  of  political  theory  this  objective  will  place  the  system 
of  minority  guarantees  beside  comparable  movements  in  the 
eighteenth  and  nineteenth  centuries  to  dissociate  the  politi- 
cal and  religious  communities. 


CHAPTER  XIV 

FUNCTIONAL  REPRESENTATION  IN 

GOVERNMENT 

ALTHOUGH  the  post-war  constituent  assemblies  every- 
^where  provided  for  the  political  parliament  of  amateurs, 
they  did  so  in  the  face  of  strong  opposition  and  well-articu- 
lated plans  for  substitute  institutions.  Chief  among  these 
opponents  were  the  radical  socialists  who  condemned  the 
nineteenth-century  parliament  as  a  bourgeois  organization 
and  offered  in  its  stead  the  Russian  soviet.  For  a  time  during 
November  and  December,  1918,  they  appeared  to  have  won 
Germany  over  to  their  views.  Soldiers'  and  workers'  councils 
sprang  up  all  over  the  country  and  arrogated  unto  them- 
selves local,  and  even  national,  governmental  authority.  But 
in  December,  1918,  the  National  Congress  of  Soldiers'  and 
Workers'  Councils  decisively  defeated  a  resolution  demand- 
ing that  the  councils  system  be  maintained  as  the  foundation 
of  Germany's  new  constitution.  Thenceforward  the  country 
was  assured  of  the  primacy  of  parliamentary  institutions. 

But  the  conciliar  idea  did  not  die.  If  the  councils  could  not 
be  given  all  power,  at  least  they  might  be  accorded  constitu- 
tional recognition  along  with  the  political  parliament.  The 
repeated  demands  of  the  leaders  of  the  Independent  Social- 
ists that  the  councils  be  "  anchored "  in  the  Constitution 
finally  led  the  Scheidemann  socialist  government  to  agree, 
early  in  the  spring  of  1919,  that  this  demand  would  be  cham- 
pioned by  the  majority  parties  in  the  Weimar  Assembly. 

The  "  anchorage,"  as  it  was  ultimately  achieved  in  Article 
165  of  the  Weimar  Constitution,  anticipated  the  formation 
of  a  hierarchy  of  councils  not  very  much  less  complex  than 
the  present  soviet  structure  in  Russia.  No  less  than  three 
grades  of  workers'  councils  were  identified,  those  of  the  in- 
dividual factory,  those  of  the  industrial  region  and  one  for 
the  nation  at  large.  Besides  these,  it  was  anticipated  that  there 
should  be  corresponding  employers'  councils.  Finally,  to  cor- 
relate the  employers'  and  employees'  interests  and  those  of 
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the  public  at  large,  there  were  to  be  established  joint  economic 
boards,  consisting  of  representatives  of  labour,  capital  and 
the  public  in  each  region,  and  a  single  general  board  of  similar 
complexion,  an  Economic  Council,  or  Reichswirtschajtsrat, 
for  the  whole  of  Germany.  Other  sections  of  this  same  Article 
indicated  that  the  only  one  of  these  various  councils  which 
was  to  have  even  a  semblance  of  political  power  was  the 
Economic  Council  of  the  Reich.  In  rather  vague  terminology 
this  body  was  invested  with  the  prerogative  of  advising  par- 
liament and  the  ministry  on  all  projected  laws  of  a  socio- 
economic nature.  It  was  also  to  be  endowed  with  legislative 
initiation  of  bills  of  like  character. 

No  stretch  of  the  imagination  will  allow  us  to  view  this  con- 
stitutional recognition  of  the  conciliar  idea  in  Germany  as 
an  endorsement  of  the  Russian  soviet  model.  On  the  contrary, 
the  idea  was  thoroughly  reconciled  with  the  bourgeois  order. 
Capital  and  labour  alike  were  to  have  councils  and  be  equally 
represented  on  joint  councils  and  the  only  one  of  this  vast 
hierarchy  of  tribunals  which  was  to  enjoy  any  political  power 
was  to  exercise  it  subject  to  the  control  of  parliament  and  the 
ministry. 

The  record  since  1919,  moreover,  makes  it  clear  that  not 
even  these  modest  provisions  of  the  Constitution  are  to  be 
given  effect.  Only  one  grade  of  council,  that  for  factory  work- 
ers, has  been  formally  established.  This  was  accomplished  by 
a  law  of  the  Reich  of  February  4,  1920.  The  council  includes 
both  the  salaried  employee  and  the  wage  earner.  It  may  be 
established  in  any  factory,  the  number  of  members  depending 
upon  the  size  of  the  establishment.  In  large  enterprises,  each 
division  of  production  may  organize  a  council;  such  as  are 
organized  are  then  federated  into  a  joint  council  for  the  whole 
establishment. 

At  the  outset  trade  union  leaders  had  little  love  for  the 
factory  council.  They  considered  it  a  potential  rival  of  the 
regular  labour  organization  which,  following  the  World  War, 
had  been  granted  exceptional  privileges  in  regulating  wages 
and  hours  of  work  by  means  of  legally  enforceable  collective 
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agreements  with  the  employer.  This  early  hostility  was  chiefly 
responsible  for  a  careful  restriction  of  the  factory  council's 
powers.  In  no  case  is  it  permitted  to  enter  into  general  wage 
or  working  agreements  with  the  employer.  It  exists,  rather, 
to  protect  the  interests  of  its  local  members  in  cases  of  sick- 
ness, accident  or  dismissal,  and  in  disputes  with  the  manage- 
ment. It  may  also  take  steps  to  secure  the  observance  of  the 
union's  contracts  with  the  employer.  Generally  speaking,  it 
is  a  welfare  agency  for  the  local  worker  and  an  administrative 
agency  for  the  trade  union.  Its  rather  effective  service  as  a 
subordinate  agency  has  brought  about  a  change  of  attitude 
on  the  part  of  many  trade  unions.  In  order  to  make  affiliated 
councils  more  useful,  two  of  the  large  national  organizations 
of  trade  unions  have  recently  brought  them  together  into 
district  federations  and  then  have  taken  the  further  step  of 
fusing  them  into  a  national  organization.^ 

But  the  expressed  intention  of  the  Weimar  statesmen  to 
make  this  council  the  base  for  labour's  representation  in  dis- 
trict economic  councils  and  in  a  national  economic  council, 
having  some  control  over  the  socio-economic  policies  of  the 
government,  has  not  been  realized.  Instead  of  developing  this 
organic  structure,  the  government  of  the  Reich,  by  a  decree 
issued  on  May  4,  1920,  established  a  Provisional  Economic 
Council  of  the  Reich  consisting  of  representatives  of  the  em- 
ployer, the  worker,  the  professional  classes  and  other  elements 
of  national  life.  This  is  authorized  to  exercise  some  of  the 
powers  contemplated  for  the  definitive  Council  but  it  is 
udthal  a  pallid  substitute  for  that  body.  It  and  the  factory 
council  represent  all  that  has  so  far  been  realized,  in  concrete 
operating  institutions,  of  the  German  "constitution  of  the 
Soviets." 

Nevertheless,  the  Economic  Council  of  the  Reich,  pro- 
visional though  it  is,  and  lacking  the  supporting  base  of  the 
hierarchy  of  councils  intended  for  it,  is  an  experiment  of  some 

1  For  a  good  summary  of  the  factory  councils  see  Hugh  Quigley  and  R.  T. 
Clark,  Republican  Germany  (London,  1928),  pp.  269—271. 
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importance  in  the  practice  of  representative  government  and 
consequently  bears  further  study.  In  organizing  it  in  1920, 
the  government  proceeded  to  derive  its  membership  in  such  a 
fashion  that  the  composition  originally  intended  might  at  least 
be  approximated.  Three  hundred  and  twenty-six  members, 
representing  broadly  the  industrial  and  agrarian  economies, 
the  consumer,  the  liberal  professions,  the  constituent  Lander 
of  the  Reich,  and  the  national  government,  were  provided 
for.-  The  representative  character  of  this  total  was  not  agreed 
upon  without  considerable  preliminary  difference  of  opinion. 
Some  wanted  the  entire  membership  of  the  Council  to  be 
derived  from  the  Lander  or  from  equivalent  geographical 
districts;  others  stood  out  for  deriving  it  from  nationally  or- 
ganized industrial  groups.  The  latter  idea  finally  prevailed 
but  not  until  after  some  concessions  had  been  made  to  the 
"  territorialists."  It  is  therefore  not  possible  to  regard  even  this 
Council  as  a  pure  example  of  functional,  as  opposed  to  geo- 
graphic or  regional,  representation.^  The  compromise  be- 
tween these  two  factions,  moreover,  was  chiefly  responsible 

2  The  distribution  of  membership  is  as  follows:  * 

Agriculture  and  Forestry 68 

Industry 68 

Horticulture  and  Fisheries 6 

Commerce  and  Banking 44 

Transport 34 

Handicrafts 36 

Consumers 30 

Liberal  professions 16 

Appointed  by  the  Reichsrat  for  special  knowledge  of 

sections  of  nation       12 

Appointed  by  the  Cabinet  for  possession  of  special 

competence 12 

Total 326 

*  For  these  statistics  see  Dr.  Hauschild,  Der  vorldufige  Reichswirtschaftsrat  (Berlin, 
1926),  p.  621. 

^  E.  Frankel,  "Germany's  Industrial  Parliament,"  Political  Science  Quarterly, 
XXXVII  (1922),  475. 
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for  raising  the  total  membership  of  the  body  from  100,  the 
number  originally  proposed,  to  326. 

The  type  of  man  who  has  been  persuaded  to  serve  on  the 
Provisional  Economic  Council  is  of  the  very  highest.  Its  presi- 
dent for  some  time  has  been  Dr.  Karl  von  Siemens,  noted 
industrialist  and  financier.  Other  notables  who  have  been 
included  on  its  roster  at  one  time  or  another  are  Dr.  Carl 
Duisberg,  chairman  of  the  German  dye  trust  and  a  scientist 
of  repute;  Dr.  Kurt  Sorge,  chairman  of  the  League  of  Ger- 
man Industrialists  and  a  Krupp  director;  the  late  Dr.  Walther 
Rathenau,  at  one  time  Germany's  Minister  of  Reconstruc- 
tion; the  banker  Herr  Franz  von  Mendelssohn;  Georg  Bern- 
hard,  principal  editor  of  Vossische  Zeitung  and  author  of 
many  works  dealing  with  economic  and  social  questions;  Herr 
Conrad  von  Borsig,  the  locomotive  manufacturer;  Herr  Ru- 
dolf Wissell,  former  Minister  of  Economics  and  a  specialist 
on  labour  and  social  questions;  and  the  late  Dr.  Wilhelm 
Cuno,  one  time  Chancellor  of  the  Reich  and  chairman  of 
the  board  of  the  Hamburg-America  line. 

The  organization  and  procedure  of  the  Economic  Council 
has  been  modified  considerably  by  the  character  of  its  duties 
and  the  complexion  of  its  membership.  There  is  a  chairman, 
a  first  vice-chairman,  seven  other  vice-chairmen  and  nine 
secretaries.  The  offices  of  chairman  and  first  vice-chairman 
are  divided  between  a  representative  of  capital  and  one  of 
labour,  and  these  incumbents  formally  preside  over  the  Coun- 
cil alternately  for  periods  of  six  months.  Eour  more  of  the 
vice-chairmanships  and  six  secretaryships  are  equally  divided 
between  the  capitalist  and  labour  representations.  The  re- 
maining three  vice-chairmen  and  three  secretaries  are  elected 
by  groups  representing  the  public,  the  professions,  the  Lander 
and  the  cabinet.* 

The  Council's  standing  committees  are  ten  in  number,  of 
which  the  principal  ones  are  the  economic  committee  and 

'^  Frankel,  op.  cit.,  p.  477. 
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the  socio-political  committee.^  There  are  also  nine  sub- 
committees of  the  economic  committee  and  one  sub- 
committee each  for  the  standing  constitutional  committee 
and  the  committee  on  dwellings.  These  committees  of  the 
German  Economic  Council  are  of  special  importance  for  it 
is  in  them,  rather  than  in  plenary  sessions  of  the  whole  body, 
that  most  of  the  work  is  done.  It  may  more  surely  be  said  of 
this  Council  than  of  any  other  deliberative  assembly  that  the 
committees  have  usurped  the  place  of  the  plenary  body.  From 
April,  192 1,  to  April,  1922,  there  were  less  than  thirty  plenary 
sessions  of  the  Council  but  more  than  seven  hundred  com- 
mittee meetings.**  By  June,  1923,  the  total  number  of  plenary 
sessions  had  reached  fifty-eight.  Since  that  date,  however,  not 
a  single  meeting  of  the  entire  Council  has  been  called;  all  the 
work  has  been  accomplished  in  the  committees  and  sub- 
committees.''' 

One  of  the  principal  reasons  advanced  for  this  condition  is 
the  size  of  the  body.  The  membership  of  326  makes  it  much 
too  unwieldy  for  efficient  deliberation  on  the  technical  or 
quasi-technical  subjects  committed  to  it.  Moreover,  experi- 
ence has  demonstrated  that  the  debates  in  the  plenary  sessions 
of  the  Council  are  likely  to  be  mere  replicas  of  those  which 
took  place  in  committee.^  Finally,  there  is  a  feeling  on  the 

^  The  list  of  the  standing  committees  is  as  follows:  * 

Economic  Committee 

Socio-political  Committee 

Committee  on  Public  Finance 

Constitutional  Committee 

Committee  on  Transport 

Committee  on  Marine  Economics 

Reparations  Committee 

Committee  on  Factory  Workers'  Councils 

Committee  on  Economic  Planning 

Committee  on  Tax  Revision 

Committee  on  Housing 
*  Hauschild,  op.  cit.,  pp.  12—21. 
^  Frankel,  op.  cit.,  pp.  478—479. 
'  Hauschild,  op.  cit.,  p.  630.  ^  Ibid.,  p.  629 
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part  of  the  Council's  members  that,  since  they  are  primarily 
experts  and  not  politicians,  the  informal  discussions  and 
analyses  of  the  committee  table  are  much  more  appropriate 
to  their  role  than  the  oratory  of  the  rostrum.^  In  any  event, 
placing  committee  reports  upon  the  order  of  the  day  of 
the  plenary  body  before  their  dispatch  to  the  appropriate 
minister  of  the  cabinet  has  been  merely  a  matter  of  form.^° 

Even  a  summary  of  the  results  of  the  German  Economic 
Council's  activity  since  its  inception  would  be  much  too  ex- 
tensive to  be  accommodated  here.  Chiefly  it  has  busied  itself 
with  those  projects  of  law  of  a  social  and  economic  character 
which  the  executive  departments,  particularly  those  of  the  In- 
terior, of  Finance  and  of  Labour,  have  submitted  to  it.^^  Be- 
sides these,  the  appropriate  committees  have  also  handled 
specific  inquiries  and  requests  for  expert  advice  on  certain 
administrative  problems  of  the  government.  An  American 
writer  has  recently  estimated  that  over  three  hundred  gov- 
ernmental projects  of  legislation  have  been  considered  and 
reported  upon.  These  projects  have  covered  such  economic 
questions  as  fiscal  reform,  monopolies,  and  support  and  pro- 
tection for  industry.  Topics  of  a  social  nature  included  vari- 
ous projects  for  industrial  insurance,  the  regulation  of  the 
hours  and  conditions  of  employment,  and  state  support  of 
housing.^^  Even  before  1922,  the  Council  had  considered, 
among  other  matters,  the  unification  of  laws  relating  to  in- 
land waterways,  the  establishment  of  credit  associations  for 
German  industry,  rent  regulation  and  tenants'  protective 
legislation,  control  of  retail  prices  of  certain  necessaries  and 
bread  rationing.^^ 

At  this  point,  the  German  Council  may  be  compared  with 
the  only  other  similar  body  of  equal  importance  in  central 

'  Frankel,  op.  cit.,  p.  479.  1°  Hauschild,  op.  cit.,  p.  630. 

^^  Frankel,  op.  cit.,  p.  477;  for  a  good  summary  of  its  activity  during  the  first 
three  years  of  its  existence  see  Herman  Finer,  Representative  Government  and  a  Parlia- 
ment of  Industry  (London,  1923),  Chap.  VI. 

1^  E.  P.  Herring,  "Legalized  Lobbying  in  Europe,"  Current  History,  XXXI 
(February,  1930),  950. 

^^  Frankel,  op.  cit.,  pp.  479—480. 
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Europe,  the  Czechoslovakian  Advisory  Board  on  Economic 
Questions.  This  body  was  established  by  a  decree  of  the 
Czechoslovakian  government  in  1919.  It  is  much  smaller  than 
the  German  body,  having  a  membership  of  only  150.  Four- 
fifths  of  this  number  represent  purely  vocational  interests. 
The  remaining  twenty  per  cent  is  chosen  by  the  cabinet  from 
among  economists  and  members  of  learned  professions.  Four 
of  this  second  group  are  expressly  designated  to  represent  the 
consumer.^*  Like  its  German  counterpart,  the  Czechoslo- 
vakian Board  advises  the  cabinet  upon  the  technical,  social 
and  economic  aspects  of  public  questions. 

Paralleling  the  German  Council's  experience,  this  Board 
has  rarely  assembled  in  formal  session.  Between  1925  and 
1927,  only  three  such  sessions  occurred.  Like  the  German 
Council,  it  has  abdicated  in  favour  of  its  standing  committees, 
of  which  there  are  eight,  and  of  its  ad  hoc  committees,  the 
most  important  of  which  has  been  the  committee  on  statis- 
tics. The  findings  of  these  committees  usually  go  directly  to 
a  cabinet  minister  and  thence  to  the  parliament  without  the 
approval  of  the  plenary  session. 

The  activity  of  the  committees  of  the  Czechoslovakian 
Board  has  been  almost  as  diversified  and  as  important  as  that 
of  the  German  Council's  committees.  As  many  as  ninety-nine 
meetings  have  been  held  in  a  single  year  and  the  agenda  have 
included  such  items  as  the  development  of  methods  for  collect- 
ing statistical  data,  consideration  of  the  economic  phases  of 
civil  and  criminal  law  reform,  protection  of  the  consumer  in 
instalment  buying,  regulation  and  taxation  of  alcoholic  bev- 
erages, and  the  promotion  of  agricultural  insurance.  Many  of 
these  deliberations  have  borne  fruit  in  parliamentary  legis- 
lation.^^ Unquestionably  this  Czechoslovakian  Board  enjoys 
a  place  in  the  Czechoslovakian  political  system  quite  as  im- 
portant as  that  of  the  Economic  Council  in  Germany. 

^*  For  an  analysis  of  the  composition  of  this  body  see  E.  P.  Herring,  "The 
Czechoslovak  Advisory  Board  for  Economic  Questions,"  American  Political  Science 
Review,  XXIV  (1930),  443—444. 

1^  Ibid.,  pp.  445-448. 
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Elsewhere,  among  the  newer  democracies,  the  interest  in 
economic  councils  has  been  slight.  Several  of  the  constitutions 
propose  the  creation  of  such  organs  but  little  has  been  done 
to  carry  the  proposals  into  effect.  Towards  the  end  of  1927,  a 
well-developed  plan  for  an  economic  council  was  laid  before 
the  Yugoslavian  Skupshtina;  but  apparently  nothing  came  of 
it.^*'  It  has  been  suggested,  with  a  good  deal  of  truth,  that  if 
Yugoslavia  were  to  adopt  such  a  plan  the  relative  lack  of  indus- 
trial development  would  make  the  machinery  superfluous." 

Greater  progress  appears  to  have  been  made  in  Poland.  In 
this  state  various  councils  or  professional  chambers,  repre- 
senting the  main  fields  of  economic  enterprise,  have  been 
organized  under  the  Ministries  of  Industry  and  Commerce 
and  they  have  been  given  duties  not  dissimilar  to  those  dis- 
charged by  the  German  Council  and  the  Czechoslovakian 
Board.^^  "  Councils  of  social  assistance"  were  also  projected 
in  a  law  of  February,  1925.  These  were  to  be  attached  to  the 
Ministry  of  Labour  and  were  to  advise  on  all  proposed  legis- 
lation affecting  labour  and  social  improvement."  But  the 
activity  of  these  Polish  chambers  does  not  appear  to  have 
been  extensive. ^° 

Incidentally,  it  may  be  of  interest  to  note  that  the  institu- 
tion of  economic  councils  has  been  seriously  considered  by 
other  European  states.  Spain,  Turkey  and  Luxemburg  have 
provided  for  one  in  decree  or  statute.  Agitation  for  the  idea 
has  gained  ground  in  Norway,  and  in  Britain  it  has  recently 
been  announced  that  an  advisory  economic  council  under 
the  chairmanship  of  the  Prime  Minister  would  be  attached 
to  the  House  of  Commons.-^  The  Irish  Constitution  of  1922 

^^  C.  A.  Beard  and  G.  Radin,  The  Balkan  Pivot:  Yugoslavia  (New  York,  1929), 
pp.  Ill— 112. 

1^  M.  W.  Graham,  J^ew  Governments  of  Central  Europe  (New  York,  1926),  p.  381. 

^^  See  R.  Beres,  "The  Organization  of  the  Professional  Chambers  in  Poland," 
Review  of  Polish  Law  and  Economics,  I  (1928),  283^. 

^'  Societede  Legislation  Comparee,  Annuaire  de  legislation  etrangere,  Ser.  2,  XXIV 
(1926),  174—175.  ^'^  Beres,  op.  cit.,  p.  290. 

^'  E.  P.  Herring,  "The  Czechoslovak  Advisory  Board  for  Economic  Questions," 
American  Political  Science  Review,  XXIV  (1930),  440. 
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also  directed  the  legislature  to  establish  functional  or  voca- 
tional councils.--  Finally,  in  France,  an  economic  council  like 
the  central  European  institutions  has  been  in  operation  since 
1925  and  apparently  has  enjoyed  a  successful  career.^^ 

Apparently  the  idea  of  an  economic  council  has  enjoyed 
some  favour  in  Europe  in  the  past  decade.  Opinions,  never- 
theless, vary  greatly  as  to  value  of  the  work  performed  and  as 
to  the  prospects  of  future  usefulness.  In  Gerinany,  for  instance, 
there  are  those  who  feel  that  the  Provisional  Economic  Coun- 
cil of  the  Reich  rivals  the  Reichstag  in  national  importance. 
No  less  eminent  a  figure  in  German  public  life  than  Dr.  Al- 
fred Hugenberg,  the  Nationalist  leader,  has  predicted  that 
the  German  Council  will  eventually  supplant  the  Reichstag 
as  the  nation's  parliament.-*  On  the  other  hand,  certain  pub- 
licists have  declared  that  the  Council  has  been  "  a  costly  fail- 
ure "  -^  and  Reichstag  debate  has  often  included  remarks  that 
the  Council's  labours  are  merely  an  expensive  duplication  of 
the  investigatory  activities  of  the  Reichstag's  committees.-*^ 
Both  of  these  are  probably  extreme  views.  It  is  improbable  that 
the  political  parliament  will  ultimately  give  way  to  a  parlia- 
ment of  economic  and  sociological  experts.  The  democratic 
theory  of  government  by  amateurs  is  still  too  strong  to  permit 
of  such  a  substitution. 

But  the  implications  of  the  second  body  of  opinion  are 

22  Cf.  Art.  45,  contents  in  Select  Constitutions  of  the  World  (prepared  for  the  Dail 
Eireann  by  order  of  the  Irish  Provisional  Government,  1922,  pubHshed  by  H.  M. 
Stationery  Office,  1924),  p.  10. 

^^  Charles  Gide,  "Le  conseil  national  economique,"  Revue  economique  et  politique, 
XLII  (July-August,  1928),  1049—1069.  For  a  comparison  of  this  with  the  German 
Provisional  Economic  Council  see  F.  Glum,  Der  deutsche  und  der  franzosische  Reichs- 
wirtschaftsrat  (Berlin,  1929). 

2*  Current  History,  XX  (1924),  998. 

2^  See,  for  example,  Hermann  Kantorowicz,  "The  New  German  Constitution 
in  Theory  and  Practice,"  Economica,  VII  (1927),  39. 

^^  K.  von  Siemens,  "Germany's  Business  Parliament,"  Current  History,  XX 
(1924),  998;  also  Frankel,  op.  cit.,  p.  480.  The  charge  that  the  Economic  Council 
is  too  expensive  is  hardly  justified.  In  1925  its  allotted  amount  in  the  budget  was 
the  smallest  outlay  made  for  any  administrative  organ.  Cf.  Hauschild,  op.  cit., 
p.  II. 
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equally  unacceptable.  The  very  fact  that  democracy  will  con- 
tinue to  insist  upon  a  parliament  of  amateurs  makes  it  im- 
perative that  such  a  parliament  be  assured  access  to  the  special 
knowledge  of  just  such  individuals  as  compose  the  German 
and  Czechoslovakian  councils.  The  increasing  number  and 
complexity  of  public  questions  affecting  the  interests  of  pro- 
ducing classes  of  the  nation  and  the  material  and  spiritual 
welfare  of  every  citizen  will  create  a  task  to  which  no  body 
of  amateurs,  no  matter  how  experienced  and  capable,  will  be 
equal.  It  is  not  too  much  to  say  that  the  reputation  of  the 
democratic  parliament  as  a  competent  organ  of  government 
will  depend  in  no  small  degree  upon  the  use  it  makes  of  such 
a  body  as  the  German  Economic  Council. 

Moreover,  the  economic  council,  as  now  constituted  in  cen- 
tral Europe,  performs  services  other  than  governmental, 
which  enhance  its  value  and  desirability.  These  services  might 
be  called  social,  to  distinguish  them  from  the  more  formal 
public,  functions.  The  first  of  these  is  to  be  discovered  in  its 
contribution  to  the  development  of  national  consciousness 
among  the  producing  classes.  Service  on  this  body  creates 
among  the  members  an  unique  consciousness  of  national 
solidarity  and  national  responsibility.  A  second  service  per- 
formed by  an  economic  council  is  the  aid  rendered  in  foster- 
ing an  entente  between  capital  and  labour.  Common  service 
on  a  council  by  these  classes  engenders  mutual  tolerance  and 
respect  and  fosters  a  spirit  of  conciliation  when  differences 
arise  over  the  adjustment  of  their  economic  relations.  In  re- 
spect to  this  last  observation  it  is  worth  noting  that  in  June, 
1930,  the  press  announced  that  the  pourparlers  which  had 
been  going  on  for  some  time  between  union  leaders  and  em- 
ployers' representatives  in  Germany  over  the  question  of 
reducing  price  levels  and  wage  scales,  were  to  be  continued 
thereafter  under  the  auspices  of  the  Economic  Council.^^ 

These  are  distinctly  valuable  services  and  an  institution 
which  can  render  them  should  be  preserved  and  strengthened. 
Neither  expense  nor  incidental  duplication  of  the  activities 

^'  New  York  Times,  June  26,  1930. 
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of  another  body  ought  to  stand  as  valid  objections.  It  is  grati- 
fying to  learn  that  there  has  been  in  Germany  another  body 
of  opinion  which  has  favoured  preservation  of  the  Council 
and  a  conservative  augmentation  of  its  power.  A  project  to  se- 
cure these  objectives  was  introduced  in  the  Reichstag  in  1925, 
but  no  action  has  yet  been  taken  on  it.  The  proposed  law 
would  substitute  a  statutory  basis,  for  the  Council's  present 
decree  basis,  reduce  its  membership  by  one-half,  include 
representatives  from  the  German  municipalities,  and  recog- 
nize the  present  practice  of  the  Czechoslovakian  Board  of 
calling  in  experts  for  consultation  on  the  specialized  phases  of 
any  problem  ^vhich  may  come  up  for  consideration.  The  re- 
organized Council  would  also  be  entrusted  with  all  economic 
investigations  contemplated  by  the  cabinet  and  it  would 
actually  be  given  that  power  of  initiating  legislation  of  a 
socio-economic  character  intended  for  it  by  the  Constitution 
but  withheld  in  the  decree  of  1920.-^ 

The  present  situation  in  Germany  is  hardly  favourable  to 
the  acceptance  of  a  change  such  as  this  proposal  contemplates. 
It  is  even  probable  that  the  Provisional  Economic  Council  will 
disintegrate  and  disappear  under  the  assaults  which  the  cabi- 
net of  Herr  Hitler  is  directing  against  the  body  of  the  Weimar 
Constitution.  Nevertheless,  from  the  point  of  view  of  political 
theory,  the  record  of  the  German  Economic  Council  and  of 
equivalent  bodies  elsewhere  has  offered  some  of  the  most 
fruitful  suggestions  for  improving  representative  government 
which  the  post-war  constitutions  have  produced. 

2^  The  details  of  the  reform  plan  are  to  be  found  in  E.  P.  Herring,  "Legalized 
Lobbying  in  Europe,"  Current  History,  XXXI  (1930),  950. 


CHAPTER  XV 
SUMMARY  AND  CONCLUSIONS 

CERTAIN  conclusions  emerge  from  the  preceding  in- 
vestigation of  the  operation  of  the  democratic  institu- 
tions in  the  several  states  of  central  Europe.  In  the  first  place, 
it  has  become  quite  clear  that  these  institutions  were  some- 
times set  in  too  universal  a  mould  in  1919  for  them  to  be 
accommodated  to  the  indigenous  political  characteristics  and 
habits  of  peoples.  The  jurists  who  advised  the  constituent 
assemblies  were  sometimes  swayed  by  logic  rather  than  by 
political  expediency,  by  the  fine  texture  of  a  foreign  pattern 
such  as  the  British  parliamentary  system,  rather  than  by  the 
political  realities  of  their  own  states  and  the  peculiar  apti- 
tudes of  their  own  peoples.  Schemes  for  proportional  repre- 
sentation which  were  much  too  liberal,  a  titular  executive 
who  lacked  requisite  power  to  control  the  parties  in  the  legis- 
lature, and  a  centralization  of  government  and  administra- 
tion which  disregarded  centrifugal  forces  in  the  national  life 
were  some  of  the  more  baneful  results  of  this  too  emphatic 
rationalization. 

In  the  second  place,  it  would  appear  that  the  constituent 
assemblies  were  much  too  prone  to  exalt  the  position  of  the 
legislature  in  the  government  and  to  weaken  the  initiative 
and  prerogative  of  the  executive.  In  the  Reich  and  the  Lander 
and  in  most  of  the  Baltic  republics,  they  appeared  to  distrust 
even  the  legislature  and  transferred  powers  over  legislation 
to  the  electorate.  In  most  cases  the  practical  effect  of  this 
policy  was  not  merely  to  place  upon  the  layman  responsibili- 
ties which  he  was  not  competent  to  discharge,  but  to  misin- 
terpret the  very  purpose  of  the  democratic  movement  in  poli- 
tics. The  history  of  that  movement  reveals  it  as  one  designed 
primarily  to  limit  and  control  government  rather  than  to 
operate  it  directly  under  the  auspices  of  legislature  or  elec- 
torate. It  involves  the  theory  of  democratic  control  but  not 
necessarily  of  democratic  action.  That  may  not  have  been  the 
thesis  of  Rousseau;  but  it  was  the  thesis  of  Hubert  Languet 
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in  the  Vindiciae  contra  Tyrannos,  of  John  Milton,  of  John 
Locke  and  of  John  Stuart  Mill.  It  was  also  the  thesis  implied 
in  the  evolution  of  the  cabinet  system  of  government  in  Great 
Britain  and  elsewhere.  To  correct  the  evil  effects  of  this  mis- 
conception it  will  be  necessary  to  augment  considerably  the 
constitutional  power  of  the  executive. 

It  has  been  pointed  out  that  amendments  to  overcome  some 
of  these  major  deficiencies  in  the  constitutions  of  1919  have 
already  been  undertaken.  The  next  few  years  will  undoubt- 
edly see  further  resort  to  the  amending  power.  The  results, 
if  well  conceived,  will  probably  add  strength  to  the  constitu- 
tional machinery  in  each  state.  As  time  passes,  the  politician 
and  the  rank  and  file  of  the  electorate  must  also  become  better 
acquainted  with  the  nature  of  that  machinery  and,  perhaps, 
appreciate  more  fully  than  in  the  past  decade  the  responsi- 
bilities entailed  by  its  use.  Such  an  advance  would  go  far  to 
entrench  democracy  in  several  of  the  states  where  its  future 
now  appears  doubtful. 

But  even  the  wisest  amendments  and  the  most  loyal  co-op- 
eration from  the  people  will  not  conquer  all  the  ills  which  at 
present  beset  the  democratic  regime  in  various  parts  of  cen- 
tral Europe.  In  the  last  analysis,  the  stability  of  a  political 
system  probably  depends  most  of  all  upon  favourable  condi- 
tions in  the  nation's  social  and  economic  life.  The  truth  of 
that  observation  can  be  readily  illustrated  by  a  brief  reference 
to  the  politics  of  each  of  the  nine  states  under  review:  first,  of 
those  which  have  apparently  succeeded  in  placing  their  gov- 
ernment on  an  enduring  basis;  then,  of  those  in  which  the 
equilibrium  attained  under  democratic  political  forms  ap- 
pears somewhat  unstable;  and,  finally,  of  those  in  which  the 
quest  for  stability  under  democratic  forms  has  so  far  proven 
fruitless. 

Probably  the  most  stable  of  the  governments  included  in 
this  study  are  those  of  the  Baltic  republics,  Latvia  and  Estonia. 
The  reasons  are  not  difficult  to  ascertain.  Both  states  are 
small,  compact  areas  with  populations  not  in  excess  of  two 
million.  Although  both  have  considerable  minority  popula- 
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tions,  they  have  made  exceptional  efforts  towards  their  con- 
ciliation. The  national  solidarity  thereby  engendered  has  not 
been  seriously  threatened  by  class  antagonisms.  Estonia  is  an 
almost  exclusively  agrarian  community.  Its  destruction,  after 
the  World  War,  of  the  centuries-old  feudal  predominance  of 
the  German  Baltic  barons  and  its  distribution  of  the  arable 
land  among  numerous  small  holders  has  transformed  it  into 
an  individualistic  peasant  democracy.  Latvia  has  also  de- 
stroyed the  estates  of  her  Baltic  nobles  and  has  strengthened 
the  peasant  farmer.  In  Latvia  there  is  a  considerable  prole- 
tariat developed  in  the  period  when  Russia  attempted  to  in- 
troduce large  scale  industry  in  Riga  and  Libau.  The  difficul- 
ties entailed  by  the  sudden  cutting-off  of  the  sustaining 
agrarian  hinterland  of  old  Russia,  combined  with  the  present 
world  depression  in  trade  and  shipping,  has  brought  suffering 
to  this  element  of  the  population  and  has  caused  some  un- 
rest. The  resulting  situation  may  yet  prove  embarrassing  for 
the  republic  but  hardly  serious.  The  peasant  landowner  is 
already  the  dominant  influence  in  the  state  and  time  cannot 
fail  to  strengthen  his  position. 

The  stabilization  of  the  democratic  regime  has  also  been 
favoured  by  the  absence  of  any  considerable  element  at- 
tached to  another  form  of  government.  There  are  no  mon- 
archist reactionaries;  the  only  threat  of  reaction  comes  from 
an  inconsiderable  Fascist  movement  consisting  of  peasants 
hostile  to  Communism.  There  are,  of  course,  the  Communists. 
In  this  part  of  the  world  they  probably  excite  more  fear  than 
their  number  warrants  because  of  the  proximity  of  Russia. 
Despite  the  difficulties  they  have  caused  during  the  past  dec- 
ade, they  are  hardly  to  be  regarded  as  a  dangerous  element, 
even  in  Latvia  where  they  are  more  numerous,  because  in  the 
long  run  the  social  and  economic  structure  of  these  states  is 
against  them  and  their  philosophy. 

Both  states  have  had  to  face  prodigious  tasks  since  their  es- 
tablishment. They  have  had  to  create  new  administrative  and 
legal  systems;  they  have  had  to  remodel  their  economic  life; 
they  have  had  to  find  markets  abroad  and  obtain  interna- 
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tional  security.  Because  of  wise  and  able  leadership,  most  of 
these  objectives  have  been  secured  and  the  two  polities  may 
now  be  regarded  as  well  past  the  experimental  stage. 

Czechoslovakia,  the  third  state  in  which  the  democratic 
system  of  government  appears  to  have  taken  root,  has  had  its 
own  set  of  imponderables  favourable  to  the  regime.  Among 
its  people,  as  among  the  people  of  the  Baltic  states  just  dis- 
cussed, democracy  has  always  been  associated  with  the  na- 
tional ideal.  For  this  generation,  at  least,  it  is  quite  unlikely 
that  a  Fascist  dictatorship,  or  some  form  of  monarchy,  should 
replace  republican  institutions.  Besides  this  sentimental  sup- 
port, democratic  institutions  in  Czechoslovakia  enjoy  the 
prestige  of  having  functioned  creditably.  Elsewhere  it  has 
been  pointed  out  that  cabinets  have  had  as  long  a  lease  of 
life  as  any  in  Europe  and  that  parties  of  varying  hues  have 
frequently  rallied  to  the  cry  of  national  salvation  and  na- 
tional service.  It  has  also  been  pointed  out  that  a  minority 
population,  second  only  to  Poland's  in  size  and  unusually 
intransigent  in  1920,  has  been  largely  conciliated.  Moreover, 
the  trying  problems  of  administrative,  legal  and  fiscal  reform 
have,  for  the  most  part,  been  solved.  Durable  administrative 
reforms  were  completed  in  1928;  the  currency,  first  stabilized 
in  1922,  was  placed  on  a  gold  basis  in  1930;  and  budgets  have 
generally  been  balanced  since  1925. 

Czechoslovakia's  successes  have  been  quite  as  great  in  her 
international  politics.  In  this  field,  Dr.  Benes,  her  foreign  min- 
ister since  1919,  has  created  for  her  a  position  of  importance 
out  of  proportion  to  her  size.  Commercial  agreements  are  now 
in  effect  with  all  her  neighbours  save  Hungary  and  she  has 
entered  into  a  compulsory  arbitration  agreement  with  the 
Reich,  the  neighbour  she  perhaps  has  most  reason  to  fear. 
Under  Czechoslovakia's  leadership,  the  Little  Entente  was 
born  and  that  state  has  been  its  mainstay  for  more  than  a 
decade.  In  1928,  her  representatives  entered  into  a  modus 
Vivendi  with  the  Holy  See  and  in  1931,  prelates  were  ap- 
pointed for  the  first  time  with  the  sanction  of  the  government. 
A  definitive  accord  is  still  to  be  negotiated  but  it  cannot  now 
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be  long  delayed.  When  it  is  consummated,  another  thorny 
question  will  have  been  disposed  of  and  the  republic  will  have 
taken  a  further  step  towards  consolidating  its  internal  and 
international  position. 

Needless  to  say,  there  are  still  many  potential  embarrass- 
ments on  the  political  horizon.  The  state  still  has  to  face  the 
probable  resurrection  of  Anschluss.  In  this  Austro-German 
policy,  Czechoslovakia's  leadership  sees  grave  consequences  to 
the  international  balance  of  power  and  to  the  integrity  of  the 
accord  she  appears  to  have  reached  with  the  German  minority 
in  Bohemia.  More  satisfactory  relations  must  also  be  secured 
eventually  with  Hungary  and  there  is  the  more  general  prob- 
lem of  securing  a  multi-lateral  agreement  affecting  the  trade 
of  the  Danube  basin.  Moreover,  just  at  present,  the  inter- 
national financial  panic  and  the  depression  in  foreign  trade 
have  severely  affected  Czechoslovakia.  Stocks  of  foreign  bills 
and  the  gold  covering  of  the  national  bank  recently  declined 
so  rapidly  that  the  government  had  to  restrict  dealings  in  ex- 
change and  raise  the  discount  rate.  Agriculture  has  been  badly 
hurt  and  the  value  of  the  state's  foreign  commerce  has  fallen 
by  eight  milliards  of  crowns.  Industry  appears  to  be  weather- 
ins:  the  storm  but  it  has  suffered  considerable  losses  of  mar- 
kets.  These  problems,  however,  ought  not  to  present  any 
lasting  embarrassment  to  statesmanship  which  has  already  ac- 
complished so  much.  It  may  be  safely  assumed  that  Czecho- 
slovakia, in  the  past  thirteen  years,  has  approached  stability 
as  closely  as  any  central  European  power. 

Of  the  states  in  which  a  somewhat  dubious  equilibrium  has 
been  achieved  under  democratic  auspices,  Finland  affords  a 
good  example.  One  of  the  major  obstacles  towards  perfecting 
the  constitutional  settlement  of  1919  in  that  state  has  been 
the  class  rancour  inherited  from  the  interlude  of  Bolshevism 
which  followed  the  successful  movement  for  independence 
from  Russia.  The  savage  reaction  of  the  White  Terror  which 
succeeded  left  a  wide  gulf  between  the  urban  workingman  on 
the  one  hand,  and  the  peasantry,  the  army,  the  church  and 
the  bourgeoisie  on  the  other.  This  gulf  has  manifested  itself  on 
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more  than  one  occasion  in  the  past  decade  in  the  intolerance 
displayed  towards  each  other  by  the  parties  of  the  Left  and 
Right.  The  conservatives  have  suspected  not  merely  the 
frankly  revolutionary  Communists  but  the  constitutional  So- 
cial Democrats  as  well.  On  some  occasions  they  have  even  sus- 
pected the  middle  class  liberals,  known  as  Progressives,  the 
party  of  Finland's  first  President,  Professor  Stahlberg.  The 
ultra-conservative  Lutheran  peasantry  has  responded  to  a 
semi-Fascist  campaign,  called  the  Lapua  movement,  domi- 
nated by  a  group  of  clerics  and  army  leaders.  It  was  this  move- 
ment which  was  responsible  for  a  recent  march  on  Helsing- 
fors  to  demand  action  by  the  government  against  radicals.  The 
marchers  were  successfully  resisted  by  troops  and  the  revo- 
lutionary leaders  were  imprisoned  and  punished. 

Finland  has  also  had  its  international  difficulties  with 
Sweden  over  the  Aaland  Islands,  and  with  Soviet  Russia  over 
Karelia.  The  difficulties  over  the  Aaland  Islands  have  appar- 
ently been  satisfactorily  adjusted;  but  some  of  the  conditions 
which  the  Soviet  imposes  upon  Finland's  racial  kin  in  Karelia 
continue  to  give  rise  to  diplomatic  protests.  For  some  time 
now,  along  with  the  other  Baltic  states,  the  produce  of  her 
agriculture  has  suffered  on  the  world  market  in  competition 
with  Russia's  collectivized  production.  More  recently,  the 
world-wide  economic  depression  has  seriously  affected  her  ex- 
ports and  her  shipping.  None  of  these  difficulties  has  tended 
to  promote  that  atmosphere  of  security  and  domestic  peace 
in  which  the  democratic  system  might  flourish. 

Yet  there  is  assurance  of  eventual  stability.  Finland's  ex- 
periences with  parliamentarism  and  a  democratic  franchise 
and  electoral  law  as  an  autonomous  Grand  Duchy  of  the  Tsar 
has  given  her  an  advantage  which  some  of  her  more  successful 
Baltic  neighbours  do  not  possess.  Moreover,  although  she  has 
a  vigorously  led  and  well-disciplined  proletariat  of  about  200,- 
000,  she  is  preponderantly  an  agrarian  community  of  small 
and  medium-sized  farms.  As  in  the  other  Baltic  states,  this 
agrarian  element  must  ultimately  prove  an  anchor  sheet  for 
the  democratic  system.  Finland,  like  Czechoslovakia,  has  en- 
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joyed  leadership  of  high  character.  Men  such  as  Professor 
Stahlberg  and  Judge  Svinhufvud  have  been  steadying  influ- 
ences of  wisdom  and  statesmanship  in  the  presidential  office. 
Finally,  it  must  be  added  that  Finland's  population  is  quite 
homogeneous.  Almost  ninety  per  cent  of  it  is  Finnish,  most 
of  it  of  the  Lutheran  faith.  The  remainder  is  chiefly  Swedish, 
a  most  progressive  element,  emphatic  about  the  necessity  of 
protecting  its  cultural  and  economic  rights,  but  willing,  on 
these  conditions,  to  be  thoroughly  loyal  to  the  state. 

Austria,  the  other  state  in  the  doubtful  column,  is  a  ques- 
tion mark  chiefly  because  of  the  precarious  basis  of  its  national 
life.  Cut  off  from  the  historic  political  association  in  the 
former  Dual  Monarchy,  with  even  her  ethnic  boundaries 
emasculated  by  the  Treaty  of  Saint-Germain,  she  has  been  con- 
demned to  exist  within  an  area  of  somewhat  more  than  32,000 
square  miles.  Of  her  population  of  six  and  one-half  million, 
almost  a  third  live  in  the  city  of  Vienna.  Ethnically  related 
to  Germany,  with  strong  cultural  and  economic  ties  existing 
between  her  and  that  state,  many  of  the  leading  politicians 
have  striven  for  union  with  the  greater  northern  neighbour. 
That  policy  has  been  consistently  frustrated  by  France  and 
the  Little  Entente.  With  little  hope  of  developing  a  self- 
contained  national  economic  and  cultural  life,  financially  de- 
pendent upon  aid  extended  through  the  League  of  Nations 
and,  latterly,  by  France  and  other  states  who  are  willing  to 
pay  to  keep  the  husk  of  independence  for  her,  she  has  scarcely 
been  fertile  soil  for  the  growth  of  a  strong  democratic  polity. 

Added  to  her  external  anxieties,  she  has  had  to  endure  the 
internecine  strife  of  her  two  principal  parties,  the  socialists 
of  Vienna  and  the  clericals  of  the  rural  Lander.  This  strife 
has  not  always  been  the  formal  one  of  party  warfare  but  that 
of  armed  conflict.  Just  at  present,  moreover,  a  vigorous  Fascist 
movement,  inspired  by  events  in  Germany,  is  adding  compli- 
cations to  the  troubled  scene.  This  new  factor,  as  well  as  the 
rivalry  of  clerical  and  socialist,  were  responsible  for  the  trend 
towards  dictatorship  during  March,  1933.  Finally,  in  1931, 
Austria  was  the  very  centre  of  the  international  financial  dis- 
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tress  which  disrupted  her  principal  private  bank  with  serious 
repercussions  in  Germany  and  Great  Britain.  If  in  spite  of 
all  these  difficulties  she  has  maintained  until  now  the  legal 
form  of  parliamentarism  and  constitutional  government,  her 
accomplishment  is  to  be  attributed  to  the  habits  of  order  and 
tradition,  innate  in  the  Austrian  people,  rather  than  to  the 
vitality  of  the  system  itself. 

The  remaining  states  under  review  have  failed  to  find  sta- 
bility under  democratic  auspices.  Of  these,  Lithuania  was  one 
of  the  first  to  demonstrate  her  failure.  For  the  uninitiated  it 
has  been  difficult  to  comprehend  why  this  small  Baltic  com- 
monwealth of  slightly  more  than  two  million  inhabitants 
should  have  evolved  into  a  dictatorship  while  her  sister  states 
of  the  Baltic  littoral,  also  succession  states,  with  populations 
roughly  equivalent  to  Lithuania's  in  number,  have  succeeded 
in  building  up  comparatively  stable  polities.  Like  them, 
Lithuania  has  always  associated  democratic  political  ideology 
with  nationalistic  aspirations.  Like  each  of  their  peoples, 
Lithuania's  is  a  community  of  peasant  farmers  forming  an 
economic  and  social  structure  traditionally  favourable  to 
democracy. 

The  situation  suggests  some  rather  unusual  conditions  and 
they  are,  indeed,  not  difficult  to  discern.  The  most  embarrass- 
ing has  been  an  unsatisfactory  international  position.  The 
Vilna  dispute  has  precluded  any  diplomatic  or  commercial 
relations  with  Poland  and  has  jeopardized  normal  relations 
with  Latvia  and  Estonia  who  hesitate  to  offend  Poland  by 
being  too  friendly  with  Lithuania.  This  situation  has  caused 
the  state  to  drift  into  closer  ties  with  Soviet  Russia,  ties  which 
are  not  likely  to  endure  because  Polish  territory  cuts 
Lithuania  entirely  off  from  Russia  and  because  Lithuania's 
port  facilities  on  the  Baltic  are  of  no  potential  advantage  to 
the  Soviet.  At  the  same  time,  the  government's  assimilatory 
policy  towards  Memel  has  alienated  Germany  although  most 
of  Lithuania's  foreign  trade  is  with  that  state. 

Diplomatically  isolated,  she  has  also  suffered  unusually  seri- 
ous internal  disturbances.  A  large  proportion  of  the  peasantry 
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is  devoutly  Roman  Catholic.  It  provides  the  sinews  of  a 
numerous  and  rather  fanatical  Catholic  party  enjoying  able 
leadership.  The  policy  of  this  leadership  is  somewhat  ultra- 
montane, uncompromisingly  hostile  to  Russia  and  inclined 
towards  rapprochement  with  Poland  over  Vilna.  Strongly 
opposed  to  this  party  are  the  intellectual  and  professional 
classes  and  the  army  officers,  ultra-nationalistic,  quasi-Fascist 
in  their  political  attitude,  willing  to  resort  to  any  means  to 
keep  themselves  in  power  and  prevent  the  church  from  com- 
promising on  Vilna.  It  was  principally  this  group  which  exe- 
cuted the  coup  of  December,  1926.  Though  one  of  its  leaders. 
Professor  Woldemaras,  has  since  been  deposed,  imprisoned, 
and  then  exiled  for  a  time  by  his  former  colleagues,  the 
group  itself  retains  power.  During  1931,  the  struggle  with 
the  church  entered  upon  a  more  drastic  phase.  Prominent  lay- 
men were  banished  and  the  editor  of  one  of  the  Catholic 
party's  leading  newspapers  was  arrested  and  imprisoned.  The 
Vatican  was  requested  to  recall  its  nuncio  and  when  it  failed 
to  comply,  he  was  expelled  from  the  country. 

The  state  has  also  suffered  severely,  like  all  preponderantly 
agrarian  communities,  from  the  recession  in  world  trade  since 
1930.  This,  however,  is  merely  a  temporary  ill,  and  is  of  minor 
consequence  when  compared  with  the  chronic  difficulties  just 
discussed.  Until  these  can  be  remedied,  there  can  be  little 
hope  that  Lithuania  will  achieve  a  stable  democratic  polity. 

The  situation  in  Poland,  the  second  state  on  the  debit  side 
of  the  ledger,  is  also  mystifying  to  Western  observers.  This 
state,  too,  it  would  appear,  ought  to  entertain  a  strong  predi- 
lection for  a  democratic  form  of  government.  Neither  the 
aristocratic  nor  the  socialistic  elements  are  fundamentally  hos- 
tile to  such  a  system.  Moreover,  the  land  reform  ought  to  have 
political  consequences  like  those  in  the  other  states  which 
have  undergone  the  agrarian  revolution. 

Again  the  mystery  is  explained  by  aggravating  circum- 
stances peculiar  to  this  state.  With  the  exception  of  Yugo- 
slavia, none  of  the  states  which  adopted  democratic  consti- 
tutions has  had  to  endure  more  serious  threats  to  national 
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unity.  The  centrifugal  forces  have  been  numerous.  Among 
the  more  important  is  that  derived  from  the  fact  that  the 
state's  territory  was  divided  before  the  World  War  among 
three  separate  political  jurisdictions.  This  has  meant  for  na- 
tional Poland  a  heritage  of  diverse  administrative  and  legal 
systems  and  distinct  regional  differences  in  economic  and  cul- 
tural development.  The  Prussian  Pole,  for  instance,  is  more 
advanced  than  the  Galician;  and  he,  in  turn,  is  superior  to  the 
Russian.  Another  important  centrifugal  force  has  been  con- 
tributed by  the  minorities.  Poland's  difficulties  with  these 
groups  have  already  been  touched  upon.^  It  must  be  admitted 
that  some  of  them  have  been  refractory  enough  to  tempt  even 
the  most  enlightened  government  to  resort  to  repression.  The 
national  anarchy  which  has  ensued  as  a  consequence  of  these 
disrupting  forces  has  been  manifested  most  picturesquely  in 
the  Sejm  and  Senate  which,  as  we  have  seen,  contain  the  most 
hopeless  welter  of  political  parties  and  factions  to  be  found 
anywhere  on  the  Continent. 

Externally,  Poland's  position  has  been  precarious.  She  has 
been  in  a  state  of  technical  war  with  Lithuania  over  Vilna  for 
more  than  a  decade.  She  has  been  the  capitalistic  world's  east- 
ern European  outpost  against  Soviet  Russia  with  whom  she 
has  already  engaged  in  a  sanguinary  military  struggle.  Finally, 
she  has  been  France's  eastern  military  ally  against  Germany, 
a  state  which  Poland  herself  has  sufficient  cause  to  watch  be- 
cause of  the  issues  created  by  the  Corridor,  the  Free  City  of 
Danzig,  and  the  minorities  in  Polish  Upper  Silesia.  The  volte- 
face  reflected  in  the  conclusion  of  a  non-aggression  pact  with 
the  Soviet  in  1932  may  portend  a  permanent  change  of  atti- 
tude towards  that  state.  In  many  quarters,  however,  it  is  re- 
garded as  a  temporary  lessening  of  the  tension  on  Poland's 
eastern  frontier  in  order  that  she  may  turn  her  attention  to 
the  west  and  the  north. 

Conditions  such  as  these  have  made  strong  government, 
even  of  a  dictatorial  type,  most  plausible,  and  fortunately  or 
unfortunately,  Poland  possessed  the  man  to  give  it  to  her  in 

^  See  p.  247. 
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the  person  of  her  first  Marshal,  the  hero  of  the  war  against 
Soviet  Russia  in  1920,  Josef  Pilsudski.  Once  a  sociaUst  and 
romantically  attached  to  democratic  principles,  he  is  tem- 
peramentally fit  for  no  other  role  in  government  than  that  of 
military  dictator.  Since  his  coup  of  1926,  his  cabinets  of 
political  henchmen  and  military  subordinates  have  made 
parliamentary  institutions  a  farce.  Nevertheless,  he  and  his 
system,  bad  ks  they  may  be,  constitute  at  present  the  only 
vigorous  political  element  in  the  state.  It  remains  to  be  seen 
whether  or  not,  when  his  work  is  done  and  he  disappears  from 
the  scene,  Poland  will  be  able  to  reinvigorate  her  present 
democratic  shell  and  proceed  constitutionally  along  the  path 
appointed  for  her  by  those  who  drafted  her  fundamental  law 
of  1921. 

In  Yugoslavia,  the  third  state  in  which  democracy  has 
failed,  the  principal  difficulty  has  been  not  unlike  that  in 
Poland.  Yugoslavia,  too,  inherited  peoples  from  different 
jurisdictions:  all  of  the  former  kingdoms  of  Serbia  and  Monte- 
negro; Croatia-Slavonia  and  part  of  the  Banat  from  Hungary; 
Carniola,  Dalmatia,  and  parts  of  Istria  and  Carinthia  from 
Austria;  a  part  of  Bulgaria;  and  the  two  imperial  provinces 
of  the  former  Dual  Monarchy,  Bosnia  and  Herzegovina.  With 
the  exception  of  a  half  million  or  so  Germans  and  an  equal 
number  of  Magyars,  most  of  the  peoples  inhabiting  these  areas 
may  be  considered  South  Slavs;  but  Croat,  Slovene  and  Serb 
are  even  farther  apart  than  Russian,  Austrian  and  Prussian 
Poles.  Cultural  traditions,  economic  standards,  religion,  po- 
litical temper,  and  even  language,  separate  them.  If  they  are 
ever  to  be  reconciled  it  will  take  more  political  imagination 
than  Yugoslavia's  present  rulers  appear  to  possess.  Until  they 
are  reconciled,  however,  it  is  vain  to  talk  of  enforcing  a  con- 
stitution generally  as  enlightened  in  its  provisions  as  the  one 
adopted  in  1921  and  abrogated  in  1929,  or  any  constitution 
modelled  upon  that  one. 

Finally,  the  roll  of  those  states  in  which  democracy's  strug- 
gle has  so  far  been  a  vain  one  must  include  Germany,  For 
Westerners,  the  instability  of  the  system  inaugurated  at  Wei- 
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mar  has  been  one  of  the  great  disappointments  of  the  post- 
war political  reorientation.  Liberal  thinkers  in  the  United 
States  and  western  Europe  had  hoped  especially  for  democ- 
racy's success  in  this  state  if  only  to  refute  the  charge  that  such 
a  government  is  not  fitted  for  large  areas.  In  1919,  they  felt 
they  had  reason  to  expect  success,  for  Germany  appeared  to 
be  the  most  mature,  politically,  of  all  the  states  which  adopted 
constitutions  at  that  time. 

Yet  there  were  important  reasons  why  they  should  not  have 
been  so  sanguine.  Throughout  its  history,  Prussia,  the  largest 
section  of  the  Reich,  has  been  the  world's  foremost  exponent 
of  an  efficient,  bureaucratic,  military  state.  The  tradition  of 
such  a  government,  deeply  ingrained  in  Prussian  thought,  dies 
slowly,  if  indeed  it  is  to  die  at  all.  It  has  a  latent  reservoir  of 
protagonists  in  the  old  feudal  and  official  aristocracy,  in  the 
old  army  and  among  large  numbers  of  the  bourgeoisie  who 
attribute  much  of  their  material  prosperity  and  social  pre- 
ferment to  the  existence  of  such  an  order.  Moreover,  much 
of  German  political  philosophy,  from  Hegel  onward,  has  been 
deeply  authoritarian.  Liberalism  in  Germany  was  largely  a 
South  German  product,  popularized  before  the  war  by  the  in- 
tellectual, the  professional  and  middle  classes. 

A  shibboleth  of  the  nineteenth  century,  democracy  was 
already  somewhat  tarnished  when  it  came  into  the  saddle  in 
1919  and  its  welcome  was  hardly  enthusiastic.  Among  its 
principal  supporters,  the  intellectuals  were  enthusiastic 
enough;  but  their  allies,  as  we  have  seen,  were  only  lukewarm. 
Social  Democracy  divided  its  allegiance  at  first  between  a 
democratic  constitution  and  Russian  ideas;  only  the  vigorous 
leadership  of  Ebert  saved  it  for  the  democratic  cause  and  his 
success  was  achieved  at  the  cost  of  what  has  since  become  a 
permanent  schism  in  the  ranks.  The  other  ally,  the  Centre 
party,  chiefly  South  German  and  Catholic,  espoused  democ- 
racy and  parliamentarism  because,  for  religious  and  sectional 
reasons,  it  was  to  be  preferred  to  a  system  which  might  re- 
dound to  the  prestige  of  Prussia  and  Lutheranism. 

With  large  numbers  of  its  sponsors  not  sure  of  their  loyalty. 
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the  republic  might  have  had  a  difficult  enough  time  even  if 
the  seas  had  been  smooth.  But  those  seas  have  hardly  been 
smooth;  they  have  been  rougher  by  far  than  those  which  came 
so  perilously  close  to  engulfing  the  Third  French  Republic. 
At  the  moment  of  its  birth,  Germany's  republic  had  to  assume 
responsibility  for  signing  the  "  shame  of  Versailles."  There- 
after it  was  logically  committed  to  the  policy  of  "  fulfilment," 
the  payment  of  reparations,  the  acceptance  of  the  territorial 
and  military  settlement,  and  a  European  concert  of  powers 
with  France  in  the  key  position.  For  a  time  it  hesitated  to 
carry  out  this  logic.  It  suffered  the  Ruhr  invasion  and  offered 
passive  resistance  to  the  French  occupation;  it  inflated  a  fall- 
ing currency  to  embarrass  its  political  creditors  and  thereby 
destroyed  the  savings  of  its  own  middle  class.  Then  it  capitu- 
lated and  tried  to  carry  out  the  implications  of  its  treaty  com- 
mitments, hoping  to  secure  revision  in  the  League  and 
through  conciliatory  diplomacy.  The  Dawes  Plan,  Locarno, 
membership  in  the  League  and  the  Young  Plan  followed  each 
other  in  rapid  succession.  Unpopular  as  this  policy  was,  under 
Stresemann's  leadership  it  might  have  received  grudging  ac- 
ceptance, especially  after  membership  in  the  League  Council 
had  been  granted  and  France  began  to  make  concessions  in 
the  occupied  areas.  But  the  economic  depression  and  financial 
panic  put  a  capstone  to  economic  distress  already  acute  in 
Germany  in  1929.  Unemployment  mounted  to  staggering  fig- 
ures and  German  industry,  finance  and  trade  faced  ruin. 

With  such  a  record  in  its  wake,  whether  morally  responsi- 
ble or  not,  the  "Weimar  system"  became  discredited  with 
large  numbers  of  the  German  people.  The  Communist  party 
with  its  revolutionary  program  of  Russian  socialism  grew  so 
large  as  to  challenge  Social  Democracy  for  numerical  superi- 
ority. The  reactionary  elements  of  monarchism,  satisfied  since 
1920  with  hurling  epithets  at  the  republic  while  some  of  their 
number  occasionally  offered  grudging  collaboration  with 
bourgeois  ministries,  became  frankly  counter-revolutionary. 
At  the  same  time  the  new  anti-democratic  movement  of  Ger- 
man National  Socialism,  a  mass  movement  composed  in  large 
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part  of  those  very  elements  which  are  the  mainstay  of  the 
repubhc  in  France  but  which  the  republic  in  Germany  had 
alienated,  grew  to  astounding  proportions.  These  develop- 
ments, and  not  the  mechanical  failings  of  parliamentary  gov- 
ernment, are  most  directly  responsible  for  the  fate  which  ap- 
pears to  have  overtaken  the  German  republic.  By  the  autumn 
of  1931,  the  twin  forces  of  reaction,  monarchist  and  Fascist, 
formally  declared  war  on  the  republic  and  all  its  works.  Fall- 
ing apart  temporarily,  they  joined  forces  once  more  in  Janu- 
ary, 1933,  and  took  over  the  government.  The  events  since 
then  have  been  recounted  elsewhere. - 

What  the  next  few  years  will  bring  forth  in  Germany  in  the 
way  of  governmental  forms  remains  to  be  seen.  The  reaction- 
ary coalition  now  in  authority  may  liquidate  entirely  the 
Weimar  Constitution  and  establish  a  dictatorship  on  the  Ital- 
ian model.  It  may  even  be  the  prelude  to  the  restoration  of 
the  Hohenzollerns.  Either  of  these  alternatives  is  possible.  It 
must  be  added,  however,  that  neither  is  inevitable.  Chancellor 
Hitler's  coalition,  no  matter  what  its  claims,  represents  by  no 
means  all  the  German  people.  Despite  its  unrivalled  ad- 
vantages in  the  elections  of  March,  1933,  it  secured  the  sup- 
port of  only  a  bare  majority  of  the  electorate.  Moreover,  the 
stronger  of  the  two  coalition  parties,  the  National  Socialist, 
may  have  its  own  internal  troubles  ahead.  However  militant 
and  disciplined  its  leadership,  an  organization  welded  out  of 
so  many  divergent  and  potentially  discordant  interests,  whose 
chief  bond  of  unity  so  far  has  been  common  dissatisfaction 
with  those  in  power,  is  likely  to  suffer  from  dissension  and 
even  from  secession  now  that  it  has  come  into  office.  But  an 
even  greater  threat  to  the  present  regime  is  the  possibility  of 
strife  between  the  coalition  parties  themselves.  Both  Nation- 
alists and  National  Socialists  may  be  reactionary  so  far  as  the 
republic  is  concerned  but  their  political  and  social  theories 
are  sometimes  worlds  apart.  The  Nationalists  represent  the 
legitimist  principle  in  the  government  of  the  Reich.  Their 
bid  for  power  rests  upon  the  authoritarianism  of  an  historic 

2  See  pp.  196—197. 
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monarchy  and  they  believe  in  social  and  political  privileges 
for  an  aristocracy  made  up  of  the  old  Junker  magnates  and  the 
great  industrial  barons.  The  National  Socialists,  on  the  other 
hand,  have  come  to  power  through  the  suffrages  of  the  people. 
However  authoritarian  their  doctrine,  their  power  rests  upon 
popular  consent  and  they  are  the  mouthpiece  of  the  great 
middle  class,  the  German  burgher  and  the  German  peasant. 

Between  these  two  parties,  therefore,  there  loom  real  ob- 
stacles to  co-operation.  Incorporating  the  swastika  in  the  old 
imperial  flag  will  not  remove  these  obstacles;  nor  will  any 
amount  of  propaganda  advocating  national  solidarity.  They 
constitute  one  of  the  reasons  why  a  monarchical  restoration, 
at  any  rate  a  Hohenzollern  restoration,  with  its  legitimist 
implications,  is  improbable.  They  are  also  a  reason  why  Chan- 
cellor Hitler  may  find  it  difficult,  and  even  impossible,  to  es- 
tablish his  "  Third  Reich  "  on  enduring  foundations. 

There  is  consequently  still  some  reason  to  hope  that  the 
German  republic  will  survive.  Division  in  the  camp  of  those 
enemies  who  now  have  it  at  their  mercy,  as  well  as  the  sup- 
port of  those  who  are  still  loyal,  may  yet  resolve  the  future 
in  its  favour.  At  any  rate,  it  is  not  yet  time  to  publish  its 
obituary. 

National  travail  usually  affords  an  eminently  suitable  test 
of  a  political  system.  When  a  nation  is  in  danger  the  vitality 
of  its  government  may  be  judged  by  the  ease  with  which  it 
operates,  by  the  effectiveness  with  which  it  responds  to  the 
perils  and  problems  of  the  hour  and  by  the  confidence  which 
it  inspires  at  home  and  abroad.  It  is  questionable,  however, 
whether  such  a  test  could  yield  a  judgment  of  a  definitive 
character  if  it  were  applied  to  a  system  not  long  established, 
which,  in  its  formative  years,  encountered  some  of  the  most 
difficult  problems  any  set  of  states  has  ever  been  called 
upon  to  solve.  The  record  of  central  Europe's  experiment 
with  democracy  is  far  from  reassuring;  in  some  of  the  states 
it  must  cause  even  the  most  optimistic  to  despair.  Neverthe- 
less, it  must  be  remembered  that  this  experiment  has  been 
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conducted  under  conditions  which  would  have  embarrassed 
any  system  of  government,  even  one  more  deeply  rooted  in 
the  past  and  more  conducive  to  efficiency  and  vigorous  action. 
That  circumstance  precludes  any  judgment  as  to  its  success 
or  failure  at  this  time.  At  least  the  present  period  of  transi- 
tion must  expire  before  that  which  is  permanent  can  be 
distinguished  from  that  which  is  transient  among  the  institu- 
tions which  the  post-war  constitutions  established  in  central 
Europe. 


NOTE 

THE  reader  will  recall  that  on  March  23,  1933,  the  Ger- 
man Reichstag  amended  the  Constitution  with  an  en- 
abling act  which  abolished  parliamentary  government  in 
the  Reich  at  least  until  April  1,  1937.  Until  that  date,  the 
Reichstag  is  not  to  assemble  unless  the  cabinet  convokes  it 
and  the  cabinet  is  to  exercise  the  Reichstag's  legislative  pow- 
ers. The  cabinet  is  also  authorized  to  make  changes  in  the 
constitutional  structure  of  the  state  provided  the  Reichstag 
and  the  Reichsrat  are  not  abolished  and  the  President's  pre- 
rogatives are  left  intact.^  Since  this  book  has  gone  to  press, 
Chancellor  Hitler's  coalition  government  has  made  consid- 
erable use  of  these  legislative  and  constituent  powers  in  order 
to  liquidate  the  institutions  of  1919  and  reorganize  Germany 
on  an  authoritarian  basis.  Although  most  of  the  formal 
changes  incidental  to  this  liquidation  have  been  anticipated 
on  the  preceding  pages,  it  is  worth  recording  here  the  defini- 
tive character  of  some  of  them. 

In  the  political  realm,  the  most  far-reaching  have  been  the 
changes  in  the  constitutional  position  of  the  Lander  in  the 
Reich.  On  April  7th,  the  cabinet  decreed  that  hereafter 
the  Chancellor  of  the  Reich  shall  appoint  governors  in  each 
Land  directly  responsible  to  the  cabinet  of  the  Reich.  These 
governors  are  to  replace  the  extraordinary  commissioners 
who  had  been  appointed  to  several  of  the  Lander  beginning 
with  the  one  appointed  to  Prussia  in  June,  1932.  The  Chan- 
cellor is  himself  to  serve  as  governor  of  Prussia.  In  this  way, 
the  constitutional  tie  between  the  Reich  and  its  greatest 
Land,  which,  in  the  imperial  era,  was  expressed  in  the  per- 
son of  the  Emperor-King,  has  been  partly  recemented. 

The  governors  thus  appointed  are  themselves  to  appoint 
the  local  prime  ministers  who,  in  turn,  are  to  select  the  cabi- 
nets of  the  respective  Lander.  In  every  case,  the  local  cabinets 
are  to  be  responsible  to  the  cabinet  of  the  Reich  and  not  to 
the  local  diet,  the  decree  having  provided  expressly  that  par- 

1  See  p.  197. 
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liamentary  government  in  the  Lander  is  abolished.  The  fate 
of  federalism  in  Chancellor  Hitler's  Reich  thus  no  longer 
admits  of  doubt:  in  all  but  name  the  Lander  have  become 
provinces  of  the  central  government. 

A  second  structural  change  in  the  Reich's  government,  of 
interest  to  readers  of  this  volume,  is  the  one  which  has  over- 
taken the  Economic  Council  or  Reichswirtschaftsrat.  In  the 
future,  this  body  is  to  consist  of  60  instead  of  326  members. 
Appointment  is  to  be  made  by  the  cabinet  as  formerly.  After 
1934,  it  is  provided  that  one-fourth  of  the  membership  is  to 
retire  annually.  Provision  is  also  made  for  calling  in  special 
committees  of  experts,  created  ad  hoc,  to  advise  the  Coun- 
cil's own  committees.  As  was  formerly  the  case,  the  Council 
is  to  be  directly  attached  to  departments  of  administration 
for  which  it  is  to  investigate  subjects  of  a  socio-economic 
character.  Except  for  the  changes  affecting  the  personnel  and 
the  committees,  therefore,  the  Economic  Council  has  not 
been  materially  changed.  Its  preservation  may  be  an  indica- 
tion that  the  National  Socialists  in  Germany,  like  Signor 
Mussolini's  government  in  Italy,  favour  an  occupational 
basis  for  whatever  deliberative  public  organs  are  to  be 
permitted. 

Another  decree  since  April  1st,  has  formally  legalized  the 
purging  of  the  civil  service,  informally  undertaken  by  the 
government  during  March  for  the  purpose  of  ousting  Jews 
and  officials  and  employees  affiliated  with  the  Social  Demo- 
cratic and  liberal  parties.  The  decree  provides  for  the  dis- 
missal of  all  local  and  national  civil  servants  who  entered  the 
service  since  the  republic  was  proclaimed  without  satisfying 
the  "  customary  requirements."  A  clause  of  the  decree  also 
requires  the  dismissal  of  all  non-Aryans  except  those  who 
were  in  the  service  before  August,  1914,  or  those  who  fought 
for  Germany  in  the  World  War  or  lost  immediate  relatives 
in  that  conflict.  The  anti-Semitism  of  the  new  regime  has  also 
been  manifested  in  public  regulations  designed  to  exclude 
all  but  a  small  percentage  of  Jewish  practitioners  from  the 
legal  profession  and  in  the  insignificant  quotas  which  have 
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been  adopted  to  limit  admission  of  Jews  to  tlie  universities 
and  to  the  liberal  professions. 

The  policies  of  Chancellor  Hitler's  government  have  af- 
fected the  cultural  and  economic  life  of  the  state  even  more 
profoundly  than  the  purely  political.  The  radical  and  liberal 
press  have  been  completely  submerged;  schools,  the  opera,  the 
cinema,  the  radio  and  other  cultural  institutions  have  been 
brought  under  "  national  "  auspices.  Even  the  church  has 
been  affected.  An  unsuccessful  attempt  was  made  during  the 
middle  of  April  to  secure  the  agreement  of  the  Holy  See  to 
a  concordat  for  the  Reich  at  large  to  replace  those  concordats 
concluded  at  an  earlier  period  between  Rome  and  two  or 
three  of  the  South  German  Lander.  A  large  section  of  the 
Chancellor's  party  is  also  urging  the  centralization  of  the 
Lutheran  and  Reformed  communions  under  the  control  of 
the  government. 

The  definitive  economic  reforms  in  store  for  Germany  are 
not  yet  clear  but  power  to  institute  them  when  desired  has 
already  been  insured.  Control  of  almost  every  important 
form  of  organized  econoinic  activity  has  been  brought  into 
the  hands  of  the  National  Socialist  elements  of  the  govern- 
ment. A  National  Socialist  commissioner  was  recently  ap- 
pointed for  the  great  League  of  German  Industry,  the  former 
governing  board  having  been  ousted.  Lesser  units  of  organ- 
ized industrial  enterprise  and  agrarian  and  peasant  unions 
have  been  similarly  "  assimilated."  The  autonomy  of  the 
labour  unions.  Catholic,  independent  and  those  affiliated 
with  the  Social  Democratic  party,  are  threatened  with  the 
imposition  of  a  legal  status  which  will  absorb  them  into  the 
political  regime  much  as  Signor  Mussolini's  government  has 
absorbed  organized  labour  in  Fascist  Italy. 

Although  most  of  the  parties  other  than  the  National  So- 
cialist and  the  Nationalist  continue  in  existence,  they  have 
been  made  practically  impotent  by  the  course  of  events.  The 
Social  Democrats  are  apparently  facing  a  severance  of  their 
international  ties  and  reorganization  on  a  national  basis.  An 
attempt  was  recently  made  to  secure  the  assent  of  the  Vatican 
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to  a  reorganization  of  the  German  Centre  party  for  the  pur- 
pose of  bringing  it  more  directly  under  the  dominance  of 
Germany's  present  masters.  For  the  time  being,  however,  this 
attempt  has  failed  because  of  the  unwillingness  of  the  Vati- 
can to  approve  such  a  reorientation.  Signs  are  not  wanting 
that  even  the  Nationalists,  though  allied  with  the  National 
Socialists  in  the  present  cabinet,  are  losing  ground  in  the 
nation's  councils.  Such  signs  are  to  be  discovered  in  the  steps 
which  the  government  has  taken  with  respect  to  industry  and 
agriculture,  alluded  to  above.  The  interference  with  private 
ownership  and  management  which  these  steps  portend  indi- 
cates clearly  enough  the  waning  influence  especially  of  that 
faction  of  the  Nationalists  immediately  identified  with  Dr. 
Alfred  Hugenberg,  the  present  Minister  of  Economics. 

There  is  other  evidence,  even  more  convincing,  that  the 
Nationalists  will  find  it  increasingly  difficult  to  maintain 
their  present  position  in  the  government  and  successfully 
impede  the  National  Socialist  advance  towards  supremacy. 
Instead  of  appointing  the  former  commissioner  for  Prussia 
and  present  Nationalist  Vice-Chancellor  of  the  Reich,  Colo- 
nel von  Papen,  to  the  premiership  of  that  Land,  Chancellor 
Hitler  chose  his  National  Socialist  lieutenant.  Captain  Her- 
mann Goering,  the  former  deputy  commissioner.  In  the  re- 
organized cabinets  of  the  other  major  Lander,  such  as  Bavaria 
and  Saxony,  the  Nationalists  have  been  excluded  altogether. 
More  recently.  Colonel  Duesterberg,  the  Nationalist  candi- 
date for  President  in  1932,  and  for  a  long  time  second  in  com- 
mand of  the  Steel  Helmet,  the  Nationalist  military  organi- 
zation, has  been  removed  from  that  post.  Herr  Seldte,  Nation- 
alist Minister  of  Labour  in  the  Hitler  cabinet  and  comman- 
der of  the  Steel  Helmet,  has  consented  to  merge  his  followers 
with  the  National  Socialist  storm  troops  with  the  Chan- 
cellor in  supreme  control  of  the  consolidated  organization. 
At  the  same  time,  Herr  Seldte  announced  his  intention  to 
desert  the  Nationalist  ranks  for  the  ranks  of  the  National 
Socialists.  Finally,  it  may  be  noted  that  Chancellor  Hitler's 
party  has  recently  created  a  division  of  foreign  policy  to 


284       THE     EXPERIMENT     WITH     DEMOCRACY 

which  it  has  appointed  Dr.  Alfred  Rosenberg,  its  leading 
journalist.  The  appointment  is  viewed  in  many  quarters  as 
a  kind  of  apprenticeship  for  the  Reich's  foreign  office 
which,  it  is  expected,  will  presently  have  to  be  surrendered 
to  Dr.  Rosenberg  by  the  Nationalist  incumbent,  Baron  von 
Neurath. 

The  National  Socialist  "  revolution  "  has  thus  gone  farther 
than  most  observers  were  prepared  to  predict.  Practically 
every  liberal  and  democratic  institution  of  republican  Ger- 
many has  been  suspended  or  abolished  and  events  appear 
to  be  moving  in  the  direction  of  that  single  control  of  the 
state  which  Chancellor  Hitler  and  his  followers  have  always 
desired. 
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eral government  for  Poland,  38 

Braun,  Otto,  Social  Democratic  can- 
didate for  German  presidency, 
117,  ii8n 

Bremen,  German  Larid  of,  represen- 
tation in  German  Reichsrat, 
47;  federal  commissioner  ap- 
pointed to,  55;  initiative  and 
referendum  in,  95,  96;  recall 
in,   108 

Brest-Litovsk,  Treaty  of,  5,  6 

Bruening,  Heinrich,  German  Chan- 
cellor, gives  new  interpreta- 
tion to  Article  48,  195-196; 
favours  agrarian  reform  in  East 
Prussia,  231 
Cabinet,  difficulties  attending  for- 
mation of,  128,  186;  Reichs- 
tag dissolved  to  protect,  133; 
supported  by  minority  of 
Reichstag,  185;  tenure  of,  191 

Briinn,  Treaty  of,  235 

Brunswick,  German  Land  of,  repre- 
sentation in  German  Reichsrat, 
47;  recall  in,  111 

Bundesrat,  see  Austria,  Bundesrat 

Burgenland,  Austrian  La7id  of,  repre- 
sentation in  Austrian  Bun- 
desrat, 46 

Burke,  Edmund,  Address  to  the  Elec- 
tors of  Bristol,  cited,  140 

Cabinet,  appointment,  126-129,  174- 
175;  protected  by  dissolution 
of  legislature,  133;  controlled 
by  legislature,  147-156;  resig- 
nation, 151,  178,  182;  leader- 
ship of,  174,  175,  176;  compo- 


304 


INDEX 


sition,  174-175,  176,  177,  200, 
201;  political  responsibility, 
175;  privileges  in  legislature, 
175,  176;  effect  of  party  upon, 
178-181,  182;  mandate  of,  181; 
difficulty  in  securing  majority 
coalition  for,  184-185;  difficul- 
ties attending  formation,  185- 
189,  190;  unable  to  pursue 
vigorous  legislative  policy, 
190;  tenure,  190-192;  increase 
in  powers  of,  198-199;  changes 
in,  a  "  reshuffling  of  portfo- 
lios," 200;  personnel  revolves 
about  centre  parties,  201 
See  also  Legislature;  Ministers; 
Parliamentary   government 

Cabinet,  Coalition,  made  necessary 
by  large  number  of  parties, 
179-180;  delay  in  formation 
of,  183-184;  bourgeois-socialist 
participation  in,  186-187 

Cabinet,  Minority,  frequent  occur- 
rence of,   184,   185 

Cabinet,  Non-parliamentary,  occa- 
sions when  formed,  185 

Cabinet  crises,  evil  effects  of,  upon 
political   life,    184 

Cabinet  government,  see  Parliamen- 
tary government 

Carinthia,  Austrian  Land  of,  repre- 
sentation in  Austrian  Bun- 
desrat,  46 

Carpathian  Ruthenes,  see  Ruthenia 

Carpathian   Ruthenia,  see  Ruthenia 

Castren,  Kaarlo,  appears  in  numer- 
ous Finnish  cabinets,  200 

Celmins,  Hugo,  Latvian  prime  min- 
ister, i9in;  appears  in  numer- 
ous Latvian  cabinets,  200 

Cerny,  Jan,  non-parliamentary  char- 
acter of  first  and  second  cabi- 
nets of,  185;  serves  as  non- 
partisan minister  in  Czecho- 
slovakia, 199-200 


Chakste,  Janis,  continued  as  Presi- 
dent of  Latvia,  116;  his  influ- 
ence on  public  affairs,  129 

Chancellor,  see  Germany,  Chancellor 

Chief  of  state,  procedure  for  electing, 
113-122;  election  by  legisla- 
ture, 114-117;  direct  election, 
117-119;  indirect  election,  119- 
122;  legal  responsibility,  122- 
123;  political  irresponsibility, 
123,  124-125;  conventional 
powers,  126-134;  intervenes  in 
formation  of  cabinets,  126-127, 
129,  179;  determines  partisan 
complexion  of  cabinet,  127- 
128;  influences  conduct  of  pub- 
lic affairs,  129-131;  signs  de- 
crees and  bills,  131-132;  offi- 
cial privileges  of,  131;  power 
over  dissolution,  132-134;  rea- 
sons for  authority,  134;  future 
of,  135-137;  compared  with 
American  President,  135,  136; 
lacks  requisite  power,  264 
See  also  Austria,  President;  Fin- 
land, President;  etc. 

Church,  legal  position  of,  226,  227 
See  also  Holy  See 

Cielens,  Felix,  appears  in  numerous 
Latvian  cabinets,  200 

Civil  equality,  constitutional  provi- 
sion for,  15 

Coburg,  German  Land  of,  joins  Ba- 
varia, 51 

Committee,  Parliamentary  safeguard- 
ing, organization  and  powers, 
152-156,  i56n;  future  of,  156 

Committee  for  foreign  affairs.  Parlia- 
mentary, organization  and 
powers,  213-217 

Committee  of  inquiry.  Parliamentary, 
provision  for,  151;  relation  to 
conduct  of  foreign  affairs,  212 

Committees  of  legislature.  Standing, 
provision  for,   145 
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Communist  parties,  appeal  to  tran- 
sient voter,  69;  electoral 
strength  in  certain  states,  187; 
affect  adversely  the  formation 
of  cabinets,  187;  outlawry  of, 
202-203;  weakened  by  agrarian 
reform,  203;  national  units  of, 
lose  Russian  support,  203 

Confidence,  Vote  of  (no) ,  procedure 
involved,  150-151,  182;  pro- 
ceeds    from     lower    chamber, 

175 

Constituent  Assemblies,  exalted  posi- 
tion of  legislature,  264;  trans- 
ferred legislative  power  to  elec- 
torate, 264 

Constitutions,  theories  of,  13-18;  pro- 
visions of,  13-17,  158,  219-220, 
233,  240;  juristic  influence 
upon,  18-21;  modelled  upon 
older  constitutions,  19-20;  ex- 
press popular  sovereignty,  23; 
supremacy  of,  23-37;  proce- 
dure for  amending  and  revis- 
ing, 24-26;  judicial  protection 
for,  26-30;  political  safeguards 
for,  32-34;  amendments  and 
revisions,  34-36;  legislation 
contrary  to,  34;  amending 
processes  observed,  35-36;  defi- 
ciencies of,  264-265 

Convention,  French,  theories  respect- 
ing powers  of,  157 

Corfu,  Declaration  of,  9 

Corridor,  Polish,  creates  international 
issues,   273 

Council  of  Ministers,  see  Cabinet 

Councils,  Economic,  opinions  as  to 
value  of,  261-262;  value  of,  to 
political  theory,  263 
See  also  Germany,  Economic 
Council;  Czechoslovakia,  Ad- 
visory Board  for  Economic 
Questions 

Croatia-Slavonia,  Former  Hungarian 


Kingdom   of,   incorporated   in 
Yugoslavia,  274 

Cuno,  Wilhelm,  German  Chancellor 
leads  non-parliamentary  cabi- 
net, 185;  member  of  German 
Economic  Council,  256 

Czechoslovakia,  establishes  separate 
government,  7-8;  declares  in- 
dependence, 8;  adopts  Consti- 
tution, 9;  socialist  influences 
in,  9-10;  tendency  towards 
federalism  in,  59;  summary  of 
recent  conditions  in,  267-268; 
success  of  foreign  policy,  267; 
future  problems,  268 
Advisory  Board  for  Economic 
Questions,  established,  259; 
organization  and  activity,  259 
Agrarian  party,  Czechoslovakian, 
stimulates  electoral  interest, 
70;  representation  in  Chamber 
of  Deputies,  70;  furnishes 
prime  ministers  over  long 
period,  201 
Cabinet,  procedure,  177;  minor- 
ity parliamentary  support  for, 
185;  non-parliamentary,  used 
as  interim  election  cabinet, 
185;  socialist  participation  in, 
187;  tenure,  190-191 
Chamber  of  Deputies,  qualifica- 
tion of  electorate,  63,  63n; 
elections  to,  65,  i68n;  dissolu- 
tion of,  133;  qualifications  for 
membership  in,  139,  i67n;  con- 
tested seats  in,  140;  term,  143; 
sessions^  143;  controls  cabinet, 
148,  149,  150,  151,  154-155.  156. 
166,  182;  interpellations  in, 
148,  149;  votes  of  no  confidence 
in,  150-151,  182;  committees, 
151,  217;  powers,  166,  211; 
parties  represented  in,  i68n; 
percentage  of  seats  belonging 
to  national  minorities,   189 
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Committee  of  legislature,  Safe- 
guarding, constitution  and 
powers,  155-156;  meetings  pre- 
vented, 155 

Communist  party,  nominal 
strength,  187;  intransigent  at- 
titude, 187 

Constitution,  theories  incorpo- 
rated in,  12-17;  provisions  of, 
13-17,  93,  240;  partly  work  of 
President  Masaryk,  19;  phrase- 
ology modelled  on  that  of 
French,  19;  supremacy  of,  24; 
procedure  for  amending,  24, 
162;  judicial  protection  for,  29; 
statutes  contrary  to,  34 

Court,  Constitutional,  jurisdic- 
tion and  organization,  29 

Court,  Electoral,  may  deprive  a 
deputy  of  mandate,  141 

Electorate,  activity  of,  65 

German  Nationalist  party,  op- 
poses re-election  of  President 
Masaryk,  115 

Ministers,  appointment  of,   174- 

175 

Minorities,  co-operate  in  govern- 
ment, 202;  portion  of  popula- 
tion composing,  234;  treaty 
with  Allied  powers  concern- 
ing, 235;  special  pledges  con- 
cerning, in  Ruthenia,  237; 
language  rights  for,  245; 
schools  for,  245;  autonomous 
government  for,  in  Ruthenia, 
245,  247;  improvement  of 
League  procedure  affecting, 
opposed,  249,  250 

Minority  guarantees,  legislation 
to  secure,  245,  247;  relative 
success  of  regime  of,  251 

National  Assembly,  elects  Presi- 
dent, 114 

National  Democratic  party,  op- 


poses re-election  of  President 
Masaryk,   115 

Parties,  Political,  number  of,  69, 
i79n;  weaken  legislative  con- 
trol of  cabinet,  182;  committee 
of,  control  cabinet  and  legis- 
lature, 182-183;  loyalty  of,  267 

Parties,  Splinter,  denied  rem- 
nant seats  in  the  legislature, 
86 

Party  club,  enrolls  deputies,  141; 
resolves  differences  between 
the  chambers,  166;  number  of 
seats  controlled  by  each  in 
chambers,  i68n 

President,  procedure  for  elect- 
ing, 114-115,  162;  results  of 
election,  115,  ii5n;  intervenes 
in  formation  of  cabinets,  128- 
129;  official  privileges,  131;  as- 
serts autonomous  executive 
power,  159;  may  preside  over 
cabinet,  177;  signs  laws  of  the 
Ruthenian   diet,    237 

Proportional  representation.  Sys- 
tem of,  number  of  electoral 
districts  provided  by,  74;  for- 
mation of  lists  under,  75; 
"  loose  "  lists  desired,  76;  pro- 
vides for  Hagenbach-Bischoff 
electoral  quota,  81;  provides 
for  distributing  remnant  seats, 
82,  86;  secures  fair  representa- 
tion, 90,  9on;  extended  to  local 
elections,  92 

Referendum,  purpose  of,  98 

Rights,  Bill  of,  constitutional 
provisions  for,  220;  extends 
protection  to  family,  222;  per- 
mits expropriation  without 
compensation,  224;  prescribes 
social  duties,  224 

Rights  of  church,  227 

Senate,  qualification  of  electorate. 
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63,  630,  167,  16711;  elections 
to,  65,  169;  term,  143;  sessions, 
143;  powers,  i6i,  162,  211;  re- 
lations with  Chamber,  161, 
166;  experience  with,  not  re- 
assuring, 166-167;  duplicates 
partisan  complexion  of  Cham- 
ber, 168,  16811,  169;  parties  rep- 
resented  in,    i68n 

Slovak  Peoples  party,  expresses 
autonomist  movement  in  Slo- 
vakia, 69;  opposes  re-election 
of  President  Masaryk,  115 

Suffrage,  extended  to  women,  60; 
qualifications  for,  63;  compul- 
sory character  of,  65,  71;  femi- 
nine interest  in,  compared 
with  masculine,  68 

Danzig,  Free  City  of,  initiative  and 
referendum  in,  93,  95,  98;  signs 
minorities  convention  with  Po- 
land, 235;  creates  international 
issues,  273 

Dawes  Plan,  German  parties  unwill- 
ing to  assume  responsibility 
for,  189 

Declaration  of  Rights  of  Man  and 
Citizens,  218,  2i8n 

Democracy,  theories  of,  in  new  con- 
stitutions, 13-15;  weakness  of, 
264-265;  institutions  set  in  too 
universal  a  mould,  264;  misin- 
terpretation of  theory  of,  264- 
265;  ills  not  to  be  remedied 
solely  through  constitutional 
amendments,  265;  attains  dubi- 
ous equilibrium  in  certain 
states,  268-271;  fails  to  achieve 
stability  in  certain  states,  271- 
278;  experiment  with,  not  reas- 
suring, 278;  circumstances  pre- 
clude judgment  as  to  success 
or  failure,  279 


Denmark,  has  standing  committee  for 
foreign  affairs,   217 

Deputy,  amateur  status  of,  138-139; 
professional  character,  139- 
140;  purely  partisan  attitude 
of,  141,  142;  judicial  control 
of  partisan  affiliations,  141- 
142;   privileges  of,   142-143 

D'Hondt,  Victor,  derives  method  for 
determining  proportional  elec- 
toral quota,  79 

Dicey,  A.  V.,  conception  of  British 
Parliament  entertained  by,  157 

Dictatorship,  development  of,  in  cen- 
tral Europe,  192-197;  difficul- 
ties in  liquidating,  203-204 

Direct  legislation,  see  Initiative;  Ref- 
erendum 

Dissolution  of  legislature,  legislative 
recall  a  substitute,  110;  au- 
thority for,  132-134,  143-144; 
experience  with,  133-134 

Dmowski,  Roman,  represents  Poland 
at  Paris  Peace  Conference,  7 

Dollfuss,  Engelbert,  his  cabinet  as- 
sumes dictatorial  powers  in 
Austria,  57-58,  197;  threatens 
autonomy  of  Vienna,  58;  ad- 
journs Nationalrat,  197 

Dorpat,  Treaty  of,  38 

Dual  Entente,  206 

Duesterberg,  Theodor,  candidate  for 
German  presidency,  118,  ii8n, 
119;  removed  as  second  in 
command  of  Steel  Helmet,  283 

Duisberg,  Carl,  chairman  of  German 
dye  trust,  member  of  German 
Economic  Council,   256 

Duties,  Social,  constitutional  pro- 
visions for,  224 

East  Prussia,  Prussian  province  of, 
agrarian  reforms  proposed  for, 
231 
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Ebert,  Friedrich,  becomes  German 
Chancellor,  ii;  elected  Ger- 
man President,  iiyn;  death  of, 
ii7n;  intervenes  in  formation 
of  cabinets,  127;  influences 
public  affairs,  129;  supports 
dissolution  of  Reichstag,  133; 
interpretation  of  Article  48 
during  presidency  of,  195;  ral- 
lies Social  Democrats  to  the 
republic,  275 

Education,  constitutional  provisions 
for,  17,  222;  legislation  to  pro- 
vide for,  228,  229 

Edward  VII,  King  of  Great  Britain, 
influences   foreign   policy,   206 

Electoral  activity,  see  Electorate 

Electoral  college,  see  Finland,  Elec- 
toral college 

Electoral  districts,  see  Proportional 
representation 

Electorate,  composition,  60-61;  quali- 
fications for  membership  in, 
61-63;  activity  of,  64-67;  poll- 
ing records  of,  64-67;  reasons 
for  activity,  67-71;  prospects 
for  future  activity,  71-72 
See  also  Suffrage 

Epp,  General  Franz  von,  appointed 
federal  commissioner  for  Ba- 
varia, 55 

Erfurt  program,  referred  to,  62 

Estonia,  revolutionary  movement  in, 
3-4;  promised  autonomous 
government,  4;  concludes  peace 
with  Soviet  Russia,  5;  admitted 
to  League  of  Nations,  5;  adopts 
Constitution,  6;  fails  to  enter 
Baltic  federation,  38;  agitation 
for  a  President  in,  137,  199; 
fails  to  adopt  second  chamber, 
166;  factors  contributing  to 
stability  of,  265-267;  summary 
of  conditions  in,  266-267 
Cabinet,  procedure,  177;  minor- 


ity parliamentary  support  for, 
185;  socialist  participation  in, 
187;  tenure,  191,  192,  i92n 

Communist  party,  discouraged 
by  administrative  methods, 
202-203;  not  a  serious  threat, 
266 

Constitution,  theories  incorpo- 
rated in,  12-17;  provisions  of, 
12-17,  93,  220,  240;  form  in- 
fluenced by  J.  Ulnots,  19;  su- 
premacy of,  24;  procedure  for 
amending,  25;  administrative 
interpretation  of,  33;  proposed 
amendment     to,     35,    99-100, 

137 

Electorate,  activity  of,  66;  polling 
records,  66n 

Initiative,  constitutional  provi- 
sions for,  15,  93;  petition  for, 
to  reduce  Riigikogu's  mem- 
bership, 33,  105-106;  proce- 
dure required  for,  96;  on  pro- 
posal to  restore  religious  in- 
struction, 105,  i05n 

Ministers,  election  of,  175 

Minister-President,  see  Prime 
minister 

Minorities,  portion  of  population 
composing,  234;  declaration 
deposited  with  League  con- 
cerning, 235-236;  schools  for, 
244;  language  rights  for,  244; 
culture  councils  for,  244 

Minority  guarantees,  legislation 
to  secure,  244;  relative  success 
of  regime  of,  251 

Parties,     Political,     number     of, 

1790 

Parties,  Splinter,  development  of, 
86;  discouraged  by  legislation, 
87;  recent  reduction  in  num- 
ber of,  88 

Prime  minister,  position  of,  14, 
177;  appointment,  175 
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Proportional  representation,  Sys- 
tem of,  number  of  electoral 
districts  provided  by,  74;  for- 
mation of  lists  under,  75;  pro- 
vides for  "  loose  "  lists,  76;  ex- 
perience with  "  loose  "  lists, 
77-78;  uses  D'Hondt  electoral 
quota,  81;  secures  fair  repre- 
sentation, 90 

Referendum,  constitutional  pro- 
visions for,  15,  93;  compulsory 
for  constitutional  amendments, 
25;  procedure  required  for,  96, 
99;  experience  with,  99-100; 
petition  for,  to  reduce  land- 
owners' compensation,  99;  on 
proposal  to  establish  a  Presi- 
dent, 137 

Rights,  Bill  of,  constitutional 
provisions  for,  220;  extends 
protection  to  labour,  222;  to 
family,  222;  to  peasant,  222; 
legislation  to  give  effect  to,  226 

Rights,  of  press,  226;  of  organiza- 
tion, 226;  of  church,  227 

Riigikogu,  elections  to,  66,  66n; 
number  of  parties  represented 
in,  88;  qualifications  for  mem- 
bership in,  139;  contested  seats 
in,  140;  term,  143;  dissolution 
of,  144;  sessions,  145;  controls 
cabinet,  148,  149,  151;  inter- 
pellations in,  149;  votes  of  no 
confidence  in,  151;  powers, 
157;  percentage  of  seats  belong- 
ing to  national  minorities,  189 

Social  Democratic  party,  adher- 
ents of,  change  order  of  candi- 
dates on  electoral  lists,  78 

Suffrage,  extended  to  women,  60; 
feminine  interest  in,  compared 
with  masculine,  68 
Executive,  constitutional  provisions 
for  organization  and  powers, 
14;  independent  of  legislature. 


158-159;  re-enforced  by  consti- 
tutional amendments,  159; 
movement  to  strengthen,  199; 
further  increase  of  power  re- 
quired, 265 

Family,  constitutional  provisions  re- 
specting, 222 

Fascist  movement,  appeals  to  tran- 
sient voter,  69;  strength  in 
various  states,  266,  269,  270, 
272 

Federal  system  of  government,  per- 
petuated in  German  Constitu- 
tion, 17,  39;  opposition  to,  38; 
reasons  for  adoption  by  Aus- 
tria, 40-41;  division  of  powers 
under,  41-44;  subordinates  lo- 
cal to  central  government,  43- 
45;  verticalism  of,  44;  secures 
territorial  integrity  of  constitu- 
ent areas,  45-46;  secures  repre- 
sentation of  constituent  areas 
in  second  chamber,  46-47;  true 
attributes  of,  lacking,  48,  49, 
56;  effect  of  theory  of  Kompe- 
tenz-Kompetenz  upon,  48-49; 
recent  attitude  towards,  52-58; 
prospects  for,  in  central  Eu- 
rope, 58-59 
See  also  Austria;  Germany 

Fehrenbach,  Konstantin,  leads  mi- 
nority cabinet  in  Germany, 
185;  tenure  of  cabinet,  191 

Finland,  independence  of,  4;  Red  re- 
volt in,  4;  recognized  by  Allied 
governments,  4;  establishes  re- 
publican institutions,  5;  sum- 
mary of  recent  conditions  in, 
268-270;  assurance  of  stability 
in,  269-270 
Agrarian  party,  record  at  polls, 
70;  supports  Relander  for 
President,  119;  supports  Svin- 
hufvud  for  President,  120;  has 
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shared  majority  of  premier- 
ships,  201 

Cabinet,  distribution  of  posts  in, 
180;  minority  parhamentary 
support  for,  185;  non-parlia- 
mentary, used  as  interim  elec- 
tion cabinet,  185;  socialist 
participation  in,  187;  tenure, 
191;  decree  law  power  of, 
198 

Coalition  party,  supports  Svin- 
hufvud   for   President,    120 

Committee  of  Riksdag,  Grand, 
functions  of,   147 

Communist  party,  conspiracies 
of,  35;  splits  with  Social  Demo- 
crats,  134;  outlawed,  202 

Constitution,  theories  and  pro- 
visions of,  12-17;  an  amend- 
ment of  Grand  Ducal  Consti- 
tution of  1906,  17;  influence  of 
K.  J.  Stahlberg  upon,  18-19; 
supremacy  of,  24;  procedure 
for  amending,  24-25;  judicial 
protection  for,  29-30;  amend- 
ments added  to,  35,  198,  202, 
228 

Court,  Supreme,  renders  advis- 
ory opinions,  29-30 

Electoral  college.  Presidential, 
compared  with  American,  120; 
procedure  of,  120-121;  parties 
represented  in,  12 in;  dissatis- 
faction with,  121-122;  elec- 
tions to,  122 

Electorate,  activity  of,  67;  poll- 
ing records,  67n 

Ministers,  appointment  of,   174- 

175 
Minorities,  portion  of  popula- 
tion composing,  234;  special 
pledges  concerning,  in  Aaland 
Islands,  238-239,  241;  guaran- 
tees for,  applied  to  Swedish 
population,  251 


Parties,     Political,     number    of, 

179" 
Party  club,  privileges  of,  141 
President,    procedure    for    elect- 
ing,   114,    120-122;    results    of 
election  in  1925  and  1931,  119- 
121;    exceptions   to  irresponsi- 
bility of,  125;  influences  pub- 
lic  affairs,    130;    official   privi- 
leges, 131 
Prime     minister,     appointment, 

174-175 

Progressive  party,  electoral  ac- 
tivity of,  69;  has  shared  ma- 
jority of  premierships,  201 

Proportional  representation.  Sys- 
tem of,  adopted  in  1906,  74; 
number  of  electoral  districts 
provided  by,  74;  formation  of 
lists  under,  75;  "  loose "  lists 
provided  by,  76-77;  experi- 
ence with  "  loose  "  lists  under, 
77,  77n;  provides  for  D'Hondt 
electoral  quota,  81;  secures  fair 
representation,  90 

Rights,  of  press,  198;  bill  of,  220, 
226;  of  free  speech,  226;  of 
association,  226;  of  use  of  lan- 
guage, 227;  of  church,  227- 
228;  suspension  of,  228 

Riksdag,  popular  vote  in  elec- 
tions to,  67,  67n;  dissolution 
of,  134;  qualifications  for 
membership,  139;  contested 
seats  in,  140;  committees 
of,  141,  145;  term,  143;  ses- 
sions, 143;  procedure,  147; 
controls  cabinet,  148,  149,  151, 
198 

Social  Democratic  party,  supports 
Ryti  for  President,  120;  sup- 
ports Stahlberg  for  President, 
120;  demands  dissolution  of 
Riksdag,  134 

Suffrage,  extended  to  women,  60; 
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feminine  interest  in,  compared 
with  masculine,  68 

Foreign  affairs,  legislative  control  of, 
206-217;  direct  legislative  con- 
trol, 208-211;  indirect  legisla- 
tive control,  208,  211-217 

France,  Constitution  of  1875  influ- 
ences new  constitutions,  19; 
control  of  foreign  affairs  in, 
206,  208;  bill  of  rights  in  vari- 
ous constitutions  of,  218,  220, 
222,  223;  establishes  economic 
council,  261;  frustrates  Ansch- 
luss policy,  270 

Franchise,  see  Suffrage 

Frankfort     Assembly,     referred     to, 

39 
Friedrich   Karl   of  Hesse,   invited  to 

become  Finnish  King,  4 
Functional        representation,       252- 

263 

Galicia,  Former  Austrian  province  of, 
united  with  Poland,  8 

Germany,  revolutionary  movement 
in,  11-12;  centralizing  current 
in,  50-56;  summary  of  recent 
political  conditions  in,  274- 
278,  280-284;  supporters  and 
opponents  of  democracy  in, 
275;  policy  of  republic  in,  276; 
counter-revolutionary  move- 
ment in,  276-277;  difficulty  of 
establishing  National  Socialist 
"  Third  Reich  "  in,  277-278; 
liberal  and  democratic  institu- 
tions suspended  or  abolished 
in,  280 
Article  48  of  Constitution,  pur- 
pose of,  34n;  interpretation  of, 
34,  195,  196;  decrees  issued 
under  authority  of,  195-196; 
permits  suspension  of  private 
rights,  228 
Bavarian    Peoples    party,    advo- 


cates Bavarian  autonomy,  50; 
loses  electoral  strength,  55 

Cabinet,  organization,  176;  du- 
ties, 176;  resignation  of,  178; 
distribution  of  posts  in,  179- 
180;  minority  parliamentary 
support  for,  185;  non-parlia- 
mentary character  of,  185;  dif- 
ficulties attending  formation 
of,  186;  resorts  to  decrees  to 
balance  budget,  190;  tenure, 
191;  assumes  control  of  local 
cabinets,  280 

Central  government,  legislative 
powers,  41-42;  administrative 
powers,  41;  financial  powers, 
42-43;  supervises  local  officials, 
44,  45;  proposal  to  merge  ad- 
ministrations of  Lander  with, 
52-53;  threatens  absorption  of 
Lander,  53-56;  secures  control 
of  administrations  of  Lander, 
280-281 

Centre  party,  electoral  activity 
of,  69,  70;  electoral  and  parlia- 
mentary strength  compared, 
90;  has  furnished  many  Chan- 
cellors, 201;  still  loyal  to  demo- 
cratic system,  204;  reasons  for 
espousing  republic,  275;  faces 
reorganization  under  Hitler 
regime,  283 

Chancellor,  powers,  176;  resig- 
nation of,  178;  appoints  gover- 
nors of  Lander,  280;  serves  as 
governor  of  Prussia,  280 

Church,  position  of,  under  Hit- 
ler regime,  282 

Civil  service,  purge  of,  legalized, 
281 

Committee,  Reichstag  safeguard- 
ing, distinguished  from  other 
committees,  152;  experience 
with,   152-153 

Committee    for    foreign    affairs. 
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Standing,  organization,  213; 
activity  of,  214-215;  signifi- 
cance of,  215-216;  meetings 
abandoned  under  Hitler  re- 
gime, 217 
Communist  party,  electoral  and 
parliamentary  strength  com- 
pared, 90;  participates  in  in- 
troducing petition  for  initia- 
tive on  princes'  property,  100; 
normal  strength  of,  187;  depu- 
ties   banned    from    Reichstag, 

197 

Constitution,  Imperial,  amend- 
ments added  to,  11;  character 
of  federal  system  under,  41; 
bill  of  rights  omitted  from, 
219 

Constitution,  Republican,  the- 
ories incorporated  in,  12-17; 
provisions  of,  12-17,  45-46,  93, 
107,  252,  253;  socialist  content 
of,  16;  continues  historic  insti- 
tutions, 17;  draft  of,  submitted 
by  Prof.  Preuss,  18;  influenced 
by  American  and  British 
precedents,  20;  procedure  for 
amending,  24-25,  280;  judicial 
protection  for,  26-27;  political 
safeguards  for,  32-33;  legisla- 
tion and  decrees  contrary  to, 
34;  amendments  added  to,  35- 
36,  47,  197,  214,  280;  proposed 
amendments,  62;  may  be  en- 
tirely liquidated  by  Hitler 
regime,  277;  power  to  amend 
given  Hitler  cabinet,  280 

Council,  Economic,  provisionally 
established,  254;  composition 
of,  255,  255n;  leading  mem- 
bers, 256;  organization,  256- 
257,  257n;  committees  usurp 
functions,  257;  number  of  ses- 
sions, 257;  subjects  investi- 
gated by,  258;  opinions  as  to 


value,  261-262;  project  for  re- 
form of,  263;  reorganized  by 
Hitler  cabinet,  281 

Councils,  Factory  workers',  es- 
tablished, 253;  powers  of,  254 

Councils,  Soldiers'  and  workers', 
in  German  revolution,  11,  252 

Dictatorship,  established,  197; 
potential  difficulty  in  liquidat- 
ing, 203-204;  progress  of,  280- 
284 

Electorate,  activity  of,  64,  65; 
polling  records,  65n 

Federal  system  of  government, 
judicial  settlement  of  disputes 
arising  out  of,  26-27,  45;  con- 
stitutional provisions  for,  39; 
division  of  powers  under,  41- 
44;  verticalism  of,  44;  subordi- 
nates local  to  central  adminis- 
tration, 44;  provides  for  ter- 
ritorial integrity  of  constituent 
areas,  45;  secures  representa- 
tion of  constituent  areas  in 
second  chamber,  47;  modifica- 
tion of  formal  elements  of,  48; 
efl'ect  of  Kompetenz-Kompe- 
tenz  theory  upon,  48-49;  juris- 
tic opinion  concerning,  49; 
threatened  by  centralizing 
trend,  50-53;  threatened  by 
Hitler  cabinet,  54-56;  fate  of, 
under  Hitler  regime,  280-281 

Initiative,  constitutional  provi- 
sions for,  14,  15,  93;  on  pro- 
posal to  confiscate  princes' 
property,  33,  100,  loon,  101, 
104;  operation  of,  95,  96;  num- 
ber of  petitions  for,  100;  on 
proposal  concerning  war  guilt, 
101,  101  n,  104;  obstacles  to 
success  of,  102-105,  106;  con- 
sidered obsolete  institution, 
104 

Ministers,    duties,    176;    resigna- 
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tion  of,  178;  official  character 
of,  200 

"  Mobility  of  frontiers,"  constitu- 
tional provision  for,  21,  45,  46, 
48;  used  to  rearticulate  boun- 
daries of  Lander,  51-52;  not 
successful  in  reducing  size  of 
Prussia,  52 

Nationalist  party,  supports  Hit- 
ler for  President,  119;  theories 
concerning  presidency,  135; 
withdraws  from  first  Luther 
cabinet,  183;  joins  National 
Socialists  in  coalition  cabinet, 
188,  277;  strength  in  Reichstag, 
188;  joins  Bad  Harzburg  Front, 
188;  becomes  counter-revolu- 
tionary, 276;  political  princi- 
ples of,  277-278;  possibilities 
of  strife  with  National  Social- 
ists, 278;  loses  influence  in  Hit- 
ler cabinet,  283 

National  Socialist  party,  gains 
electoral  strength  in  Bavaria, 
55;  draws  upon  youth  for  re- 
cruits, 62;  electoral  and  parlia- 
mentary strength  compared, 
90;  opposes  proportional  rep- 
resentation, 91;  joins  National- 
ists in  coalition  cabinet,  188, 
277;  electoral  successes  of,  188; 
joins  Bad  Harzburg  Front,  188; 
supporters  of,  276-277,  278; 
declares  war  on  republic,  277; 
favours  occupational  basis  for 
deliberative  organs,  281;  suc- 
cess of  "  revolution  "  by,  284 

Parliamentary  government,  its 
avowed  enemies  come  to 
power,  196-197;  suspended  in 
Reich,  197;  abolished  in  Lan- 
der, 281 

Parties,  Political,  number  of, 
i79n;  unwilling  to  assume  re- 
sponsibility for  governing,  189; 


suppressed  by  Hitler  regime, 
196,  282 

Parties,  Splinter,  increase  in 
number,  85-86;  discouraged  by 
legislation,  86,  87,  87n;  recent 
reduction  in  number  of,  88; 
affect  formation  of  cabinets 
adversely,   186 

Party  club,  recognized  in  Reichs- 
tag's rules,  141 

President,  powers  of,  33-34,  98, 
124-132,  159,  197,  280;  sub- 
ject to  recall,  107,  108,  144; 
procedure  for  electing,  114, 
117-119;  results  of  elections 
for,  117,  118,  ii8n,  119;  consti- 
tutional position  of,  123,  124- 
125;  relations  with  Reichstag, 
124;  influence  on  public  affairs, 
130-131;  proposal  to  change 
powers  of,  135-136;  controls 
cabinet,  135-136;  prerogatives 
left  intact  under  Hitler  re- 
gime, 197,  280 

Proportional  representation.  Sys- 
tem of,  number  of  elec- 
toral districts  provided  by, 
74;  formation  of  lists  under, 
75;  strictly  binding  character 
of  lists,  76;  proposal  for 
"  loose  "  lists,  76,  78,  79;  pro- 
vides for  automatic  electoral 
quota,  83-84;  provides  for  na- 
tional lists,  83,  84,  85;  effects 
of  automatic  quota,  84;  pro- 
vides for  distribution  of  rem- 
nant seats,  86;  changes  in 
number  of  signatures  required 
on  lists,  87,  87n;  secures  equi- 
table representation,  89,  90, 
9on 

Recall,  affects  office  of  President, 
107,  108,  144 

Referendum,  constitutional  pro- 
visions   for,    15,   93;    used   for 
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constitutional  amendments,  25; 
operation  of,  95,  96,  98,  99; 
"  perfects  "  representative  gov- 
ernment, 98-99;  experience 
with,  99 
Reichsexecution,  used  to  take 
over   Prussian   administration, 

45 

Reichsgericht,  jurisdiction  of,  26; 
disputes  adjudicated  by,  27 

Reichsrat,  powers,  25,  160,  161, 
162,  163;  method  of  selecting 
delegates  to,  47;  number  of 
delegates  in,  47,  48;  relations 
with  Reichstag,  98,  160,  161, 
162;  successful  record  of,  170- 
172;  avoids  partisan  duplica- 
tion of  Reichstag,  170-171;  in- 
fluences ministers,  171-172, 
17211;  existence  not  to  be  abol- 
ished under  Hitler  regime, 
197,  280 

Reichstag,  elections  to,  55,  64, 
65n,  86,  183,  196;  expansion  of 
membership,  84;  number  of 
parties  represented  in,  86,  88- 
89;  dissolution  of,  107,  108, 
i33~i34'  196;  effect  of  party 
upon  its  procedure  and  powers, 
181,  182;  controls  cabinet,  135, 
148,  149,  150,  151,  152-154. 
182;  contested  seats  in,  140; 
term,  143;  sessions,  143,  144- 
145;  organization,  145,  146, 
151;  interpellations  in,  149; 
votes  of  no  confidence  in,  182; 
may  revoke  decrees  under  Ar- 
ticle 48,  195;  annuls  Bruening 
decrees,  196;  votes  constitu- 
tional amendment  suspending 
parliamentary  government, 
197;  existence  of,  not  to  be 
abolished  by  Hitler  cabinet, 
197,  280;  prorogued  for  four 
years,  280 


Rights,  suspension  of,  195,  228; 
submerged  under  Hitler  re- 
gime, 282 

Rights,  Bill  of,  guarantees  free- 
dom of  contract,  221;  extends 
protection  to  labour,  221-222; 
to  family,  222;  permits  so- 
cialization of  industry,  224; 
prescribes  social   duties,  224 

Social  Democratic  party,  electo- 
ral and  parliamentary  strength 
compared,  90,  gon;  partici- 
pates in  introducing  petition 
for  initiative  on  princes'  prop- 
erty, 100;  supports  President 
von  Hindenburg  for  re-elec- 
tion, 119;  recalls  ministers  from 
first  Stresemann  cabinet,  181; 
resigns  from  second  Stresemann 
cabinet,  181;  supports  Bruen- 
ing cabinet,  186,  196;  protests 
against  constitutional  amend- 
ment conferring  dictatorial 
powers  upon  Hitler  cabinet, 
197;  still  loyal  to  democratic 
institutions,  204;  faces  reor- 
ganization under  Hitler  re- 
gime, 282 

Staatsgerichtshof,  jurisdiction  of, 

27".  44-45 
Suffrage,  extended  to  women,  60; 
qualifications  for,  61-63;  Pro- 
posed reciprocity  with  Austria 
over,  63-64;  feminine  interest 
in,  compared  with  masculine, 
68;  compulsory  exercise  of,  ad- 
vocated, 71 
Unions,  Labour,  autonomy 
threatened  by  Hitler  cabinet, 
282 

Gessler,  Otto,  service  as  non-partisan 
German  minister,  200 

Goering,  Hermann  W.,  serves  as  Ger- 
man minister  without  port- 
folio in  Hitler  cabinet,  54;  ap- 
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pointed  deputy  federal  com- 
missioner for  Prussia,  54;  ap- 
pointed Prussian  premier,  283 

Goltz,  General  Count  von  der,  called 
to  Finland  with  German  troops 
in  Red  revolt,  4;  allowed  to 
remain  in  Baltic  to  fight  Bol- 
shevism, 5 

Great  Britain,  Constitution  influences 
content  of  new  constitutions, 
19;  conduct  of  foreign  affairs 
in,  206;  creates  economic  coun- 
cil, 260 

Greece,  new  Constitution  provides 
stable  executive,  198-199;  ne- 
gotiates treaty  with  Allied  pow- 
ers concerning  minorities,  235 

Groener,  General  Wilhelm,  service  as 
non-partisan  German  minister, 
200 

Hagenbach-Bischoff,  Eduard,  derives 
method  for  determining  pro- 
portional electoral  quota,  79 

Hainisch,  Michael,  serves  two  terms 
as  Austrian  President,  116 

Hamburg,  German  Land  of,  repre- 
sentation in  German  Reichsrat, 
47;  operation  of  initiative  in, 
96,  102 

Hanover,  Prussian  province  of,  plebi- 
scite  to  detach   from   Prussia, 

52,  99 

Hare,  Thomas,  mentioned,  73 

Hauriou,  Andre,  criticizes  recall,  109- 
110 

Held,  Heinrich,  Bavarian  premier, 
55;  threatens  arrest  of  federal 
commissioner,  55;  candidate 
for  German  presidency,  ii8n 

Hellpach,  W.  H.,  candidate  for  Ger- 
man presidency,  ii8n 

Herzegovina,  Province  of,  incorpo- 
rated in  Yugoslavia,  274 

Hesse,  German  Land  of,  representa- 


tion in  German  Reichsrat, 
47;  federal  commissioner  ap- 
pointed to,  55;  initiative  and 
referendum  in,  94,  95;  recall 
in,  108,  io8n,  111 

Hindenburg,  Marshal  Paul  von,  ap- 
points Chancellor  von  Papen 
federal  commissioner  for  Prus- 
sia, 53;  opposes  initiative  on 
princes  property,  io3n,  131; 
elected  German  President,  117, 
118,  ii8n,  119;  re-elected  Ger- 
man President,  118,  ii8n,  119; 
attitude  towards  presidential 
office,  124;  intervenes  in  public 
affairs,  127-128,  129,  130-131; 
theories  concerning  relations 
of  President  and  Reichstag, 
128;  speech  on  war  guilt,  130; 
states  Saar  must  be  returned  to 
Germany,  130;  criticizes  flag 
ordinance,  131;  supports  dis- 
solution of  Reichstag,  133;  de- 
velops "  presidial  "  cabinet, 
135;  interpretation  of  Article 
48  during  presidency  of,  195- 
196 

Hitler,  Adolf,  candidate  for  German 
presidency,  118,  ii8n,  119;  his 
theory  of  executive  power,  135; 
becomes  German  Chancellor, 
188;  appoints  H.  W.  Goering 
Prussian  premier,  283 
Cabinet,  secures  dictatorial  pow- 
ers from  Reichstag,  36,  197, 
204,  210,  280;  tightens  federal 
control  of  Prussia,  54;  threat- 
ens absorption  of  German  Lan- 
der, 54-55;  intervenes  in  Ba- 
varia and  other  Lander,  54-55; 
purges  local  civil  service,  55- 
56,  281;  suppresses  opposition 
parties,  196-197;  electoral  suc- 
cesses of,  196-197;  destroys  au- 
tonomy   of   Lander,    280-281: 
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reforms  Economic  Council, 
281;  reorganizes  German  eco- 
nomic and  cultural  life,  282: 
uses  powers  to  inaugurate 
authoritarian  regime,   283-284 

Hohenzollern,  House  of,  prospects 
for  restoration  discussed,  277 

Holy  See,  concordats  with,  227;  ar- 
ranges modus  Vivendi  with 
Czechoslovakia,  267;  relations 
with  Lithuania,  272;  invited 
to  negotiate  a  concordat  with 
Germany,  282 

Horthy,  Admiral  Nicholas,  leads  na- 
tionalist forces  in  Hungarian 
counter-revolution,  11 

Hugenberg,  Alfred,  leads  forces  in- 
troducing German  initiative 
on  war  guilt,  101;  opinion  on 
German  Economic  Council, 
261;  waning  influence  of,  as 
minister  in  Hitler  cabinet,  283 

Hungary,  fails  to  establish  demo- 
cratic institutions,  10;  adopts 
soviet  constitition,  10;  reac- 
tion in,  10-11;  pledges  protec- 
tion to  minorities  in  Treaty  of 
Trianon,  235 

Impeachment  of  chief  of  state,  123 

Ingman,  Lauri,  organizes  monarchist- 
republican  cabinet  in  Finland, 
4;  appears  in  numerous  Fin- 
nish cabinets,  200 

Initiative,  constitutional  provisions 
for,  14,  15,  33,  93;  imperfect  in 
form,  94,  95;  procedure  re- 
quired for,  95,  96-97;  dislike 
of,  97;  experience  with,  100- 
106;  obstacles  to  success  of,  97, 
102-105,  106 

International  Labour  Office,  draft 
conventions  of,  229-230 

Interpellation,  procedure,  149-150; 
distinguished  from  parliamen- 


tary question,   150,  152;  emas- 
culated in  constitutions,  151 

Jaakson,     Jiiri,     organizes     Estonian 
cabinet    of    national    defence 
with  socialist  support,  187 
Jacobin  Society,  referred  to,  223 
Jarres,  Karl,  Nationalist  candidate  for 
German  presidency,   117,  11 8n 
Judicial  review,  prospects  for,  30-32 
Jurists,  involved  in  formulating  new 
constitutions,   18-21;  effects  of 
their  influence,   19-21,  264 

Kallio,  Kyosti,  his  cabinet  protests 
dissolution  of  Finnish  Riksdag, 
134;  delay  in  organizing  second 
cabinet,  184;  appears  in  nu- 
merous Finnish  cabinets,  200, 
201 

Karelia,  causes  difficulties  between 
Finland  and  Soviet  Russia,  269 

Karl,  Emperor  of  Austria,  issues  fed- 
eral manifesto,  7-8 

Karolyi,  Count  Michael,  role  in  Hun- 
garian revolution,  10 

Kelsen,  Hans,  drafts  Austrian  Con- 
stitution, 18 

Kerensky,  Alexander,  organizes  bour- 
geois-socialist coalition  during 
Russian  revolution,  2;  flees 
from  Russia,  3 

Kiel,  mutiny  of  German  sailors  at, 
11 

King,  see  Chief  of  state 

Kompetenz-Kompetenz,  Theory  of, 
48-49 

Koroshetz,  Anton,  leads  last  parlia- 
mentary cabinet  in  Yugoslavia, 
192 

Kramar,  Karl,  cabinet  of,  190 

Kun,     Bela,     establishes     Hungarian 

soviet,  10;  flees  to  Austria,  10       j 

Kuuk,  Jaan,  appears  in  numerous  Es- 
tonian cabinets,  201 
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Kveisis,  Albert,  elected  President  of 
Latvia,  116-117 

Labour,  constitutional  provisions  for, 
16,  221-222;  legislation  to  se- 
cure protection  for,  229,  230 

Lander,  Austrian,  administrative 
powers  of,  41;  concurrent  legis- 
lative powers  of,  42;  financial 
power  restricted,  42;  territorial 
integrity  of,  45-46;  repre- 
sented in  Austrian  Bundesrat, 
46 

Lander,  German,  theories  and  pro- 
visions of  constitutions,  12, 
13,  14,  15,  17;  most  of  them 
preserved  in  republican  Reich, 
1?'  39'  given  special  repre- 
sentation in  German  pro- 
visional government,  39;  ad- 
ministrative powers  of,  41; 
legislative  powers  reserved 
to,  42;  financial  powers  re- 
stricted, 42-43;  territorial  in- 
tegrity of,  45-46;  represented 
in  German  Reichsrat,  47;  re- 
duction in  number  of,  since 
1918,  51-52;  Conference  of,  52- 
53;  recent  attempts  to  con- 
solidate, 52-56;  Hitler  cabi- 
net appoints  federal  com- 
missioners to,  54-55;  Chan- 
cellor empowered  to  appoint 
governors  to,  280;  parliamen- 
tary government  in,  abolished, 
281 

Languet,  Hubert,  referred  to,  264 

Latvia,  revolutionary  movement  in, 
3,  5;  concludes  peace  with  So- 
viet Russia,  5;  admitted  to 
League,  5;  adopts  Constitution, 
6;  fails  to  enter  Baltic  federa- 
tion, 38;  factors  contributing 
to  stability  of,  265-267;  sum- 
mary of  conditions  in,  265-267 


Cabinet,  procedure  and  compo- 
sition, 177;  may  be  continued 
after  resignation,  178;  distribu- 
tion of  posts  in,  180;  minority 
parliamentary  support  for,  185; 
tenure,  191,  i9in 

Constitution,  theories  incorpo- 
rated in,  12-17;  provisions  for, 
12-17,  93,  107;  modelled  on 
German  Constitution,  20;  pro- 
cedure for  amending,  24-25 

Electorate,  activity  of,  66;  polling 
records,  66n 

Initiative,  constitutional  provi- 
sions for,  15,  93;  experience 
with,  106;  on  proposal  to  trans- 
fer church  property,   106 

Ministers,  privileges  and  duties, 
175-176 

Minorities,  legislation  designed 
to  conciliate,  202;  co-operate  in 
government,  202;  portion  of 
population  composing,  234; 
declaration  deposited  with 
League  concerning,  235; 
schools   for,   245 

Minority  guarantees,  legislation 
to  secure  observance  of,  245; 
relative  success   of   regime  of, 

251 
Parties,  Political,  number  of,  69, 

179" 

Parties,   Splinter,   growth  of,   86 

Party  club,  existence  recognized 
by  Saeima's  rules,  141 

President,  procedure  for  elect- 
ing, 113,  115;  official  privileges, 
131;  may  demand  reconsidera- 
tion of  legislation,  146 

Prime  minister,  may  invite  ex- 
perts into  cabinet,  177 

Proportional  representation.  Sys- 
tem of,  number  of  electoral 
districts  provided  by,  74;  pro- 
vides   for    "  loose  "    lists,    76; 
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experience  with  "  loose  "  lists, 
78;  provides  for  D'Hondt  elec- 
toral quota,  81;  secures  fair 
representation,  90 

Recall,  affects  office  of  President, 
107-108,  144 

Referendum,  purpose  of,  25;  pro- 
cedure required  for,  99 

Rights,  Bill  of,  omitted  from 
Constitution,  219;  of  public 
meeting,  220;  of  church,  227 

Saeima,  powers  of,  24,  157,  211; 
elections  to,  66,  66n;  proce- 
dure, 99,  145;  qualifications  for 
membership  in,  138,  139;  con- 
tested seats  in,  140;  term,  143; 
sessions,  143;  dissolution  of, 
144;  organization,  145,  146, 
147,  151;  controls  cabinet,  148, 
149,  150,  151;  interpellations 
in,  148,  149,  150;  percentage  of 
seats  belonging  to  national 
minorities,  189 

Social  Democratic  party,  adher- 
ents of,  change  order  of  candi- 
dates on  electoral  lists,  78; 
participates  in  cabinets,  187 

Suffrage,  extended  to  women,  60 

League  of  Nations,  secures  loan  for 

Austria,  57,  270;   recommends 

protection    for    minorities    in 

Baltic  states,  235,  238-239 

Council,  its  procedure  in  receiv- 
ing and  settling  minority  com- 
plaints, 241-243;  number  of 
complaints  received  concern- 
ing minorities,  248,  249;  its 
procedure  for  disposing  of 
complaints  criticized,  248-249, 
250;  adopts  reforms,  249 
Legislature,  powers  of,  25-26,  147- 
159,  182,  209-217;  recall  of, 
108-112;  qualification  for 
membership  in,  138,  139;  com- 
position of,  138-140;  compared 


with  older  parliaments,  138, 
142;  contested  seats  in,  140; 
party  organization  in,  141;  dis- 
solution of,  143-144;  term,  143; 
sessions,  143;  procedure,  144- 
145,  181-182;  organization, 
145-147;  considered  sovereign, 
156-159;  procedure  and  powers 
affected  adversely  by  political 
party,  181-182 

Lenin,  Nicolai,  (Ulianov)  leader  of 
Bolsheviki  in  Russian  revolu- 
tion, 3 

Liebknecht,  Karl,  leads  Spartacist 
League  in  Germany,  12 

Lippe,  German  Land  of,  representa- 
tion in  German  Reichsrat,  47 

Lithuania,  revolutionary  movement 
in,  3,  4;  concludes  peace  with 
Soviet  Russia,  5;  admitted  to 
League,  5;  adopts  Constitution, 
6;  fails  to  enter  Baltic  federa- 
tion, 38;  summary  of  recent 
conditions  in,  271-272;  stabil- 
ity questionable,  272 
Cabinet,  tenure,  192;  authorized 

to  issue  decree  laws,  193 
Constitution,  theories  incorpo- 
rated in,  12-17;  provisions  of, 
12-17,  93,  240;  chiefly  work  of 
Prof.  Woldemaras,  19;  pro- 
cedure for  amending,  24,  25; 
complete  revision  decreed,  36, 

193 
Council  of  state,  established  by 

dictatorship,  147 
Dictatorship,    establishment    of, 
193;     potential     difficulty     in 
liquidating,  203-204 
Electorate,  activity  of,  66 
Initiative,  imperfect  in  form,  94 
Minorities,    portion    of    popula- 
tion  composing,   234;   declara- 
tion   deposited    with    League 
concerning,  236;  special  pledges 
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concerning,  in  Memel,  237- 
238;  recent  attitude  towards,  in 
Memel,  247-248 

Minority  guarantees,  unsatisfac- 
tory observance  of,  247 

Parties,     Political,     number     of, 

1790 
President,  procedure  for  electing 
revised,  122;  official  privileges, 

131 
Proportional  representation.  Sys- 
tem   of,    number   of   electoral 
districts  provided  by,  74;   for- 
mation of  lists  under,  75;  pro- 
vides   for    Hagenbach-Bischoff 
quota,  81;  provides  for  distri- 
bution of  remnant  seats,  83 
Referendum,  purpose  of,  98 
Rights,    Bill    of,    provisions    of, 
95,   220,   222;    extends   protec- 
tion to  family  and  peasant,  222 
Saeimas,  powers  of,   24,  94,   157; 
dissolution  of,  133,  193;  quali- 
fications   for    membership    in, 
138;    contested    seats    in,    140; 
term,    143;   sessions,    143;   pro- 
cedure,   144;    controls   cabinet, 
148;  interpellations  in,  148;  not 
summoned  since  1926,  193 
Suffrage,  extended  to  women,  60 

Lists,  "  Loose,"  see  Proportional  rep- 
resentation. Lists,  "  Loose  " 

Lists,  strickly  binding,  see  Propor- 
tional representation.  Lists 

Little  Entente,  Czechoslovakia's  pol- 
icy towards,  130;  created  by 
Czechoslovakia,  267;  frustrates 
Anschluss    policy,    270 

Locarno  pacts,  33,   181,   183,  210 

Locke,  John,  referred  to,  265 

Lower  Austria,  Austrian  Land  of, 
representation  in  Austrian 
Bundesrat,  46 

Ludendorff,  General  Erich,  candidate 
for  German  presidency,  ii8n 


Liibeck,  German  Land  of,  represen- 
tation in  German  Reichsrat,  47 

Luther,  Hans,  first  cabinet  of,  181, 
183;  formulates  cabinet's  poli- 
cies before  Reichstag,  182;  sec- 
ond cabinet  of,  182,  183,  185 

Luxemburg,  Rosa,  leads  Spartacist 
League  in  Germany,  12 

Lvov,  Prince  George,  president  of 
provisional  Russian  govern- 
ment, 2 

Malypetr,  Jan,  organizes  Czechoslo- 
vakian  cabinet,  191 

Mannerheim,  General  Gustav,  be- 
comes  regent  of  Finland,  4 

Marshal  of  legislature,  see  Speaker 

Marx,  Wilhelm,  candidate  for  Ger- 
man presidency,  118,  ii8n; 
four  times  German  Chancellor, 
201;  first  cabinet,  185;  second 
cabinet,  183,  185;  third  cabi- 
net, 128,  182,  183,  191;  fourth 
cabinet,   183,   191 

Masaryk,  Thomas  G.,  leader  of  Czech 
revolution,  7;  aids  in  drafting 
Czechoslovakian  Constitution, 
19;  re-elected  Czechoslovakian 
President,  115;  influences  pub- 
lic affairs,  129 

Mecklenburg-Schwerin,  German  Laiid 
of,  representation  in  German 
Reichsrat,  47;  recall  in,  io8n, 
111 

Memel,  given  to  Lithuania  by  Allied 
powers,  237;  guaranteed  au- 
tonomy by  Lithuania,  237-238, 
240-241;  international  sanc- 
tions for  autonomy  of,  243;  has 
difficulties  with  Lithuania,  248, 
271 

Memel,  Statute  of,  provisions  of,  241 

Mendelssohn,  Franz  von,  member  of 
German  Economic  Council, 
256 
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Miklas,  Wilhelm,  elected  Austrian 
President,  116;  advises  Chan- 
cellor Dollfuss  to  assume  dic- 
tatorial powers,  197 

Mill,  John  S.,  referred  to,  265 

Milton,  John,  referred  to,  265 

Ministers,  responsibility  of,  123,  124, 
125,  126,  175;  resignation  or 
retirement,  151,  178;  con- 
trolled by  lower  chamber  of 
legislature,  163;  appointment 
of,  174-175,  179;  privileges 
and  duties,  175-176;  qualifica- 
tions, 177-178 
See  also  Cabinet 

Minorities,  parties  representing,  hos- 
tile to  existing  political  re- 
gime, 189;  embarrass  forma- 
tion of  cabinets,  189;  more 
conciliatory    attitude    of,    202 

Minority  guarantees,  provision  for, 
16,  233;  incorporated  in  inter- 
national treaties  and  declara- 
tions, 235-236;  substance  of, 
236-239;  incorporated  in  con- 
stitutions and  fundamental 
laws,  240-241;  international 
sanctions  for,  241-243,  248- 
250;  juridical  character  of, 
243-244;  municipal  observ- 
ance of,  244,  245,  247-248; 
number  of  complaints  alleging 
infringement  before  League, 
247-248;  condition  of  regime 
of,  250,  251 

Montenegro,  former  Kingdom  of,  in- 
corporated in  Yugoslavia,  274 

Moravia-Silesia,  Czechoslovakian 

province  of,  political  signifi- 
cance restored,  59;  propor- 
tional representation  extended 
to,  92 

Moscicki,  Ignace,  elected  Polish 
President,  116,  117;  deter- 
mines appointment  of  minis- 


ters,    194;     prorogues     Sejm, 

194 
Mueller,    Hermann,    German    Chan- 
cellor, 191;  tenure  of  his  cabi- 
net, 191 

Narutowicz,  Gabriel,  elected  first 
Polish  President,  115;  assassi- 
nated, 117 

National  self-determination.  Princi- 
ple of,  233 

Nationalism,  theories  of,  in  constitu- 
tions, 15,  16;  weakens  support 
for  federalism,  58;  too  thor- 
ough application  rejected,  233 

Nationalrat,  see  Austria,  Nationalrat 

New  Economic  Policy,  inaugurated 
by  Lenin,  3 

Oldenburg,  German  Land  of,  repre- 
sentation in  German  Reichsrat, 
47 

Paderewski,  Ignace  J.,  represents 
Poland  at  Paris  Peace  Con- 
ference, 7 

Pacts,  Konstantin,  four  times  Es- 
tonian prime  minister,  201 

Papen,  Lieut.  Col.  Franz  von,  ap- 
pointed federal  commissioner 
for  Prussia,  53;  proposes  elec- 
toral reforms,  62;  cabinet  of, 
128,  185;  Reichstag  dissolved  to 
protect  cabinet,  133;  his  disso- 
lution of  sixth  Reichstag  pro- 
tested, 153 

Parliament,   see  Legislature 

Parliamentary  government,  consti- 
tutional provisions  for,  14,  178; 
affected  adversely  by  political 
party,  178-183;  difficulty  in 
securing  stability  of,  186-190; 
conventional  practices  mitigate 
evils  of,  199-204;  hope  for, 
among  dictatorships  not  aban- 
doned, 204-205 
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See    also    Cabinet;    Legislature; 
Ministers 

Parties,  Political,  discipline,  68,  180, 
181,  182;  organization,  68,  141, 
142;  stimulate  electoral  inter- 
est, 68,  69,  70-71;  number  of, 
69,  179,  i79n;  destroy  deputy's 
allegiance  to  voter,  76,  141;  af- 
fect composition  and  activity 
of  cabinet,  127,  179,  180-181, 
182;  affect  prime  minister's  re- 
lations with  colleagues,  179- 
180;  affect  cabinet's  relation 
with  legislature,   181-183 

Parties,  Splinter,  increase  in  number 
of,  75,  85-86;  existence  attrib- 
uted to  proportional  represen- 
tation, 85-86;  affect  parlia- 
mentary government  adversely, 
86,  186;  discouraged  by  legis- 
lation, 86-87;  recent  decrease 
in  number  of,  88-89 

Party  club,  compared  to  American 
caucus,  141;  organization  and 
activity,    141,    142,    166 

Party  state,  has  replaced  parliamen- 
tary state,  142 

Pauluks,  Janus,  appears  in  numerous 
Latvian    cabinets,    200 

Peasant,  constitutional  provisions  re- 
specting, 222 

Permanent  Court  of  International 
Justice,  advisory  opinions  on 
minority  complaints,  242; 
jurisdiction  over  violations  of 
autonomy  of  Aaland  Islands 
and   Memel,   243 

Piip,  Antonius,  appears  in  numerous 
Estonian  cabinets,  201 

Pilsudski,  Marshal  Josef,  refuses 
Polish  presidency,  n6;  coup 
d'etat  by,  192,  193,  274; 
character    of,    273-274 

Poland,  revolutionary  movement  in, 
3-4;    excluded   from   pourpar- 


leurs  of  Treaty  of  Brest- 
Litovsk,  6-7;  Central  powers 
create  vassal  kingdom  in,  6; 
Allies  reconstitute  as  inde- 
pendent state,  7;  adopts  Con- 
stitution, 7;  summary  of  recent 
political  conditions  in,  272- 
274;  external  relations  of,  274 

Cabinet,  distribution  of  posts  in, 
180;  non-parliamentary  char- 
acter of,  185;  tenure,  192;  pre- 
vents assembly  of  chambers, 
194;   powers  increased,  194 

Committee  of  Sejm,  Principal, 
provision  for,   i56n 

Constitution,  theories  incorpo- 
rated in,  12-17;  provisions  of, 
12-17,  38,  220,  240;  modelled 
upon  French,  19;  procedure 
for  amending,  24,  162;  amend- 
ments added  to,  36,  167,  193; 
amendments  recommended 
for,  36,  136 

Dictatorship,  established  by 
Pilsudski  coup,  193-195;  po- 
tential difficulty  in  liquidating, 
203,  204;  causes  of,  273-274 

Electorate,  activity  of,  65-66 

Minorities,  continue  actively 
hostile  to  government,  202; 
portion  of  population  com- 
posing, 234;  treaty  with 
Allied  powers  concerning,  235; 
improvement  of  League  pro- 
cedure affecting,  opposed,  249, 
250;  create  international  is- 
sues,  273 

Minority  guarantees,  unsatisfac- 
tory observance  of,  247 

Parties,  Political,  number  of,  69, 

179" 
Parties,     Splinter,     increase     in 

number  of,  86;  discouraged  by 

lists  of  state,  87 
Pilsudski    government    bloc,    in- 
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fluence  of,  in  legislature,  88, 
116;  proportion  of  seats  in 
legislature,  169,  i69n,  170 

President,  procedure  for  electing, 
115,  162;  official  privileges, 
131;  suggested  changes  in 
office,  136;  asserts  autonomous 
powers,   159 

Proportional  representation.  Sys- 
tem of,  number  of  electoral 
districts  provided  by,  74;  for- 
mation of  lists  under,  75;  pro- 
vides for  D'Hondt  quota,  81; 
provides     for     lists     of    state, 

85 

Rights,  Bill  of,  extends  protec- 
tion to  family  and  peasant, 
222;  prescribes  social  duties, 
224 

Rights,  of  person,  226;  of  church, 
227 

Sejm,  qualification  of  electo- 
rate, 63;  number  eligible  to 
vote  in  elections  to,  63n;  elec- 
tions to,  65,  66,  85,  88,  169- 
170;  distribution  of  seats  to 
parties  in,  88,  i69n;  dissolution 
of,  133,  194;  qualification  for 
membership  in,  139,  i67n;  con- 
tested seats  in,  140;  term,  143; 
sessions,  143;  controls  cabinet, 
148,  151;  interpellations  in, 
148,  149,  150;  percentage  of 
seats  belonging  to  national 
minorities  in,  189;  Senate's 
consent  no  longer  required  to 
dissolve,   194;   subserviency  of, 

194-195 
Senate,  qualification  of  electo- 
rate, 62;  number  eligible  to 
vote  in  elections  to,  63n;  elec- 
tions to,  66,  85,  88,  169-170, 
194-195;  distribution  of  seats 
to  parties  in,  88;  term,  143; 
sessions,  143;  powers,  161-162; 


relations  with  Sejm,  161;  quali- 
fications   for    membership    in, 
167,    i67n;    experience    with, 
not  reassuring,  167 
Suffrage,    extended    to    women, 
60;  qualifications  for,  62,  63 
Ponsonby,   Arthur,   referred    to,   207 
President,  see  Chief  of  state 
President  of  legislature,  see  Speaker 
President   of   the   Council   of  Minis- 
ters, see   Prime  minister 
Preuss,  Hugo,  submits  draft  of  Ger- 
man Constitution,  18;  unitary 
theories  of,  39,  53 
Prime    minister,    selection    and    ap- 
pointment,  127,  174;  relations 
with   colleagues,    178;   role  in 
coalition  cabinet,  180;  usually 
a   moderate,   201 
Procope,   Hjalmar,  record  of  service 
as    Finnish    Foreign    Minister, 
200 
Proportional    representation.   System 
of,     constitutional     provisions 
for,    13,   73;    criticisms   of,   75, 
76,  89,  264;  abandonment  un- 
likely,  89-90;   secures   fair   re- 
flection of  electoral  strength  in 
legislature,    89-90;    suited    to 
multiple  party  system,  90-91; 
jeopardizes  initiative,  104 
Electoral  quota,  D'Hondt,  79-80, 
81;  Hagenbach-Bischoff,  80-81, 
8 in;  automatic  or  fixed,  83-84 
Lists,     provisions     for     drafting, 
75;   strictly  binding  character, 

75-76 

Lists,  "  Loose,"  demand  for,  76, 
78-79;  operation  of,  76-77;  ex- 
perience with,  77-78 

Lists,  National,  operation  of,  83, 
84,  85 

Lists   of   state,   operation   of,   85 

Remnant  seats,  procedure  for 
distributing,   81,    82,    82n,    83; 
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used  to  discourage  splinter 
parties,  86 
Prussia,  German  Land  of,  federal 
commissioner  appointed  to, 
45,  53;  diet  dissolved  by  Reich, 
45;  representation  in  German 
Reichsrat,  47,  48;  territory  in- 
creased, 52;  proposal  to  unite 
with  Reich,  52-53;  federal 
grip  upon,  tightened,  54,  280; 
imperial  political  connection 
between  Reich  and,  restored, 
54,  280;  elections  to  diet  of, 
54;  initiative  and  referendum 
in,  95,  98;  powers  of  its  second 
chamber  or  Staatsrat,  98,  161; 
recall  in,  108,  111-112;  pro- 
vides parliamentary  safeguard- 
ing committee,  153;  German 
Chancellor  becomes  governor 
ex  officio,  280 

Question,  Parliamentary,  constitu- 
tional provision  for,  152;  used 
to  control  foreign  minister, 
212 

Radid,  Stephen,  assassinated,  192 
Rathenau,  Walther,  German   Minis- 
ter of  Reconstruction,  member 
of  German  Economic  Council, 
256 
Recall,  constitutional  provisions  for, 
15,  107,  108,  109;  criticism  of, 
109-110;     substitute     for     dis- 
solution, 110;  experience  with, 
110-112 
Redslob,  Robert,  cited,  21,  165 
Referendum,     constitutional     provi- 
sions for,   14,   15,  33,  94;  pur- 
pose of,  25,  94;   operation  of, 
94.    95-97;    "perfects"    repre- 
sentative   system,    97-99;     ex- 
perience with,  99-100,  137 
Rei,  A.,  socialists  come  to  power  in 
Estonian  cabinet  of,   187 


Reichsgericht,  see  Germany,  Reichs- 
gericht 

Reichsrat,  German,  see  Germany, 
Reichsrat 

Reichsrat,  Imperial  Austrian,  invites 
member  nations  to  form  na- 
tional councils,  8;  last  meeting 
of,  8 

Reichstag,  see  Germany,  Reichstag 

Reichswehr,  German,  local  contin- 
gents in,  50 

Reichswirtschaftsrat,  see  Germany, 
Economic   Council 

Relander,  Lauri  K.,  elected  Finnish 
President,  119-120 

Renner,  Karl,  entrusts  drafting  of 
Austrian  Constitution  to  Prof. 
Kelsen,  18;  candidate  for 
Austrian  presidency,   116 

Representative  government,  "  per- 
fected "    by    referendum,    97- 

98 

Responsible  government,  see  Parlia- 
mentary   government. 

Reuss,  German  Layid  of,  becomes 
part  of  Thuringia,  51 

Reuss-Greiz,  German  Land  of,  be- 
comes part  of  Reuss,  51 

Reuss-Schleiz,  German  Land  of,  be- 
comes part  of  Reuss,  51 

Revolution,  in  Russia,  1-3;  in  central 
Europe,  1,  3-12 

Rights,  of  individual,  218-232;  pro- 
tective,    220-221;     traditional, 

221,  223,  224,  226;  social,  221, 

222,  223,  224,  228-232;  legisla- 
tion to  secure,  226,  228-231; 
suspension  of,  228 

Rights,  Bill  of,  constitutional  provi- 
sions for,  16,  219-220;  similar  to 
Anglo-American  and  to  French 
declarations,  220;  provisions 
of,  220-222;  attempts  to  recon- 
cile contradictions  of,  223-225; 
a  guide  for  legislative  activity. 
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225,  226-231;  contents  become 
juridical  norms,  231 
Riigikogu,  see  Estonia,  Riigikogu 
Riksdag,  see  Finland,  Riksdag 
Robespierre,  Maximilien,  referred  to, 

222-223 
Rosenberg,     Alfred,     appointed     to 
division   of   foreign    policy   of 
German      National      Socialist 
party,   283-284 
Rousseau,  J.  J.,   mentioned,  60,  264 
Rumania,    minority    population    of, 
234;     negotiates     treaty     with 
Allied  powers   concerning  mi- 
norities, 235 
Russia,    Soviet,    revolution    in,    2-3; 
liberal    institutions    destroyed 
by  Bolsheviki,  3;  contemporary 
policies  discourage  Communist 
movement  in   central   Europe, 
203;  relations  with  Poland,  273 
Ruthenia,   Czechoslovakian   province 
of,     political    significance    re- 
stored, 59;  proportional  repre- 
sentation    extended     to,     92; 
schools     established     in,     229; 
guaranteed       autonomy       by 
Czechoslovakia,  237,   240,  245; 
demands  fuller  autonomy,  245, 
247 
Ryti,    Risto,    candidate    for    Finnish 
presidency,     120;     appears    in 
numerous     Finnish     cabinets, 
200 

Saar  Basin,  return  to  Germany  dis- 
cussed, 130 
Saeima,  see  Latvia,  Saeima 
Saeimas,  see  Lithuania,  Saeimas 
Saint-Germain-en-Laye,     Treaty     of, 

235,  240,  270 
Salzburg,   Austrian   Land   of,   repre- 
sentation in  Austrian  Bundes- 
rat,    46;    initiative    and   refer- 
endum in,  93,  94 


Saxe-Altenburg,  German  hand  of, 
becomes  part  of  Thuringia,  51 

Saxe-Gotha,  German  hand  of,  be- 
comes part  of  Thuringia,  51 

Saxe-Meiningen,  German  Land  ot, 
becomes  part  of  Thuringia,  51 

Saxe-Weimar-Eisenach,  German  Land 
of,  becomes  part  of  Thuringia, 

Saxony,  German  Land  of,  represen- 
tation in  German  Reichsrat, 
47;  rearticulates  boundaries, 
51;  opposes  proposal  to  unite 
with  Reich,  53;  federal  com- 
missioner appointed  to,  55;  ini- 
tiative and  referendum  in,  95, 
96;  recall  in,  io8n,  m;  pro- 
vides for  parliamentary  safe- 
guarding committee,  153 

Schaumburg-Lippe,  German  Land  of, 
representation  in  German 
Reichsrat,  47;  federal  commis- 
sioner appointed  to,  55;  recall 
in.  111 

Scheidemann,  Philipp,  German  Chan- 
cellor, his  cabinet  promises  to 
"  anchor "  councils  in  the 
Constitution,  252 

Schleicher,  General  Kurt  von,  heads 
non-parliamentary  German 
cabinet,  185;  tenure  of  cabinet, 

191 

Schober,  Johann,  supports  plan  to 
reorganize  Austrian  Bundes- 
rat,  173 

Schwarzburg-Rudolstadt,  German 
Land  of,  becomes  part  of 
Thuringia,   51 

Schwarzburg-Sondershausen,  German 
Land  of,,  becomes  part  of 
Thuringia,  51 

Second  chamber,  constitutional  pro- 
visions for,  13-14,  17,  160; 
composition,  46-47,  167;  sub- 
ordinated    to     first     chamber. 
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160;  lack  of  favour  shown 
towards,  160,  164;  powers  of, 
160-163;  reasons  for  weakness, 
163-166,  167-168,  172;  dupli- 
cates partisan  complexion  of 
first  chamber,  168,  i68n,  169; 
experience  with,  168-172 
See  also  Bundesrat;  Reichsrat; 
Senate 

Second  Internationale,  discipline  and 
loyalty  of  members  of  parties 
adhering  to,  68-69 

Seipel,  Ignatz,  Austrian  Chancellor, 
secures  centralized  control  of 
finance,  57 

Sejm,  see  Poland,  Sejm 

Seldte,  Franz,  German  Minister  of 
Labour,  deserts  Nationalists  for 
National  Socialists,  283 

Senate,  see  Czechoslovakia;  Poland; 
Yugoslavia 

Separation  of  powers,  theory  of,  158- 

159 

Serbia,  former  Kingdom  of,  incor- 
porated in  Yugoslavia,  274 

Serbs,  Croats  and  Slovenes,  Kingdom 
of,  see  Yugoslavia 

Siemens,  Karl  von.  President  of  Ger- 
man Economic  Council,  256 

Silesia,  German  Upper,  decides  to 
remain  with  Prussia,  52 

Silesia,  Polish  Upper,  granted  local 
self-government,  38;  dissatis- 
faction of  minorities  in,  247, 
248 

Silesia,  Upper,  convention  to  protect 
minorities  in,  235,  242-243; 
procedure  for  disposing  of 
minority      complaints      from, 

243 
Skupshtina,    see    Yugoslavia,    Skup- 

shtina 
Slezevicius,    Mikolas,   his   cabinet    in 
Lithuania     ousted     by     coup 
d'etat,  193 


Slovakia,    Czechoslovakian    province 
of,    political    significance    re- 
stored, 59;  proportional  repre- 
sentation extended  to,  92 
Smetona,     Antanas,     elected     Lithu- 
anian President,  122;  influences 
public  affairs,  129 
Socialism,    theories    of,    in    constitu- 
tions, 16,  17 
Soldiers'   and   workers'   councils,   see 
Germany,    Councils,    Soldiers' 
and  workers' 
Sorge,    Kurt,    member    of    German 

Economic  Council,  256 
South  Slavs,  establish  national  coun- 
cil, 8;  attitude  towards  federal- 
ism,  58;    division   among,   274 
Soviet,   origin   of,   2;    established    in 
Russia,  3;  established  in  Hun- 
gary, 10;  contrasted  with  Ger- 
man councils'  system,  253 
Spartacist  League,  in  German  revo- 
lution,  12 
Speaker   of   legislature,    powers    and 
provisions    for   office   of,    145- 
146 
Splinter  parties,  see  Parties,  Splinter 
Srobar,  Vavro,  appears  in  numerous 
Czechoslovakian   cabinets,   200 
Staatsgerichtshof,        see        Germany, 

Staatsgerichtshof 
Stahlberg,KaarloJ.,  influences  forma- 
tion of  Finnish  Constitution, 
i8,  19;  refuses  re-election  as 
President,  119;  defeated  for  re- 
election in  1931,  120;  influ- 
ences public  affairs,  129;  se- 
cures   dissolution   of  Riksdag, 

134 

Stauning,  Th.,  Danish  premier,  pro- 
poses reorganization  of  Danish 
second  chamber,  173 

Steel  Helmet,  introduces  petition  to 
recall  Prussian  diet,  111;  joins 
Bad  Harzburg  Front,  188;  con- 
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solidated  with  National  Social- 
ist storm  troops,  283 

Stefanik,  General  Milan,  leader  of 
Czech  revolution,  7 

Strandman,  Otto,  Estonian  prime 
minister,  appears  in  numerous 
Estonian  cabinets,  201 

Stresemann,  Gustav,  first  German 
cabinet  of,  179-180,  191;  sec- 
ond cabinet  of,  181,  191;  record 
of  service  as  German  Foreign 
Minister,  200;  proposes  reform 
of  League  procedure  affecting 
minorities,  250 

Styria,  Austrian  Land  of,  representa- 
tion in  Austrian  Bundesrat,  46 

Suffrage,  constitutional  provisions 
for,  13,  60;  equal  and  secret 
character  of,  60;  qualifications 
for,  60,  61,  62,  63,  64,  167, 
i67n;  compulsory  exercise  of, 
65,  71;  feminine  participation 
in,  67,  68 
See  also  Electorate 

Sunila,  J.  E.,  minority  parliamentary 
support  for  Finnish  cabinet  of, 
185 

Svehla,  Antonin,  leads  Czechoslovak- 
ian  Agrarian  party,  70;  tenure 
of  first  and  second  cabinets  of, 
190,  191;  excludes  Czechoslo- 
vakian  National  Socialists  from 
cabinet,  199;  record  tenure  as 
Czechoslovakian  prime  minis- 
ter, 201;  secures  participation 
of  German  minorities  and 
Slovakian  clericals  in  his  cabi- 
net, 202 

Svinhufvud,  Pehr  E.,  replaced  as 
Finnish  regent,  4;  secures 
amendments  to  Finnish  Con- 
stitution, 35;  elected  Finnish 
President,  120;  biographical 
sketch,  120;  influences  public 
affairs,  129 


Sweden,  proportional  representation 
in,  74;  has  standing  committee 
for  foreign  affairs,  217 

Switzerland,  influences  content  of 
constitutions,  14,  19-20,  74,  93; 
character  of  federal  system  in, 
41 


Tanner,  Vaino,  Finnish  prime  minis- 
ter, his  cabinet  delays  in  tak- 
ing office,  184;  enjoys  only 
minority  parliamentary  sup- 
port, 185 

Thaelmann,  Ernst,  Communist  can- 
didate for  German  presidency, 
ii8n 

Thuringia,  German  Land  of,  repre- 
sentation in  German  Reichsrat, 
47;  creation  of,  51;  rearticu- 
lates  boundaries,  51;  initiative 
and  referendum  in,  95,  96;  re- 
call in,  108,  109 

Titular  executive,  see  Chief  of  state 

Treaties,  negotiation  and  conclusion 
of,  209-211 

Treaties,  Minorities,  list  of,  235 

Trianon,  Treaty  of,  235 

Trotsky,  Leon,  leader  of  Bolsheviki 
in  Russian  revolution,  3 

Tsar,  abdication  of,  in  Russia,  2 

Tubelis,  Juozas,  succeeds  Woldemaras 
as  Lithuanian  prime  minister, 

193 

Tulenheimo,  Anti,  resignation  of 
Finnish  cabinet  of,  184 

Turkey,  qualifications  for  suffrage  in, 
61;  Constitution  provides  for 
legislative  supremacy,  158, 
i58n 

Tusar,  Vlastimil,  prime  minister  in 
two  Czechoslovakian  cabinets, 
9;  minority  parliamentary  sup- 
port for  second  cabinet  of,  185 

Tyrol,  Austrian  Land  of,  represen- 
tation in  Austrian   Bundesrat, 
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46;  compulsory  voting  in,  71; 
initiative  and  referendum  in, 
93.  94 

Udrzal,  Frantisek,  leads  Czechoslo- 
vakian  Agrarian  party,  70;  first 
cabinet  of,  180,  183,  190-191; 
second  cabinet  of,  184,  191; 
long  service  as  prime  minister 
of  Czechoslovakia,  201;  secures 
participation  of  German  mi- 
norities in  his  cabinet,  202 

Ulmanis,  Karl,  appears  in  numer- 
ous Latvian  cabinets,  200;  six 
times   premier  of   Latvia,  201 

Ulnots  Jiiri,  influences  Estonia's  Con- 
stitution, 19 

Unicameralism,  movement  towards, 
165-166 

Unitary  government,  opposed  and 
supported,  39,  40,  41;  contem- 
porary forces  favourable  to,  in 
Germany,  50-51;  favoured  in 
Yugoslavia,  58;  abandoned 
in    Czechoslovakia,    59 

United  States,  Constitution  influences 
those  of  central  Europe,  19-20; 
control  of  foreign  affairs  in, 
208 

Upper  Austria,  Austrian  Land  of, 
representation  in  Austrian 
Bundesrat,  46 

Vaugoin,  Karl,  his  extended  service 
as  Austrian  Minister  of  De- 
fence, 200 

Vennola,  J.  H.,  twice  Finnish  prime 
minister,  201 

Versailles,  Treaty  of,  189,  237,  276 

Veto  power,  Executive,  provisions 
for,  146 

Vienna,  Austrian  Layid  of,  its  au- 
tonomous powers  restricted, 
35-36;  centre  of  Austrian  So- 
cial Democratic  Party,  40;  au- 
tonomy     threatened,      57-58; 


representation  in  Austrian 
Bundesrat,  46 

Vilna,  Polish-Lithuanian  dispute 
over,  39,  211,  272,  273 

Vorarlberg,  Austrian  Land  of,  votes 
to  secede  from  Austria,  40; 
representation  in  Austrian 
Bundesrat,  46;  compulsory 
voting  in,  71;  provides  for  in- 
itiative and  referendum,  93 

Vote  nominatif,  provision  for,  76,  78 

Vote  of  confidence,  see  Confidence, 
Vote  of 

Voting,  see  Suffrage;  Electorate 

Waldeck,  German  Land  of,  represen- 
tation in  German  Reichsrat, 
47;  unites  with  Prussia,  52 

War,  declaration  of,  by  legislature, 
162;  constitutional  provisions 
for,  209,  211 

Weimar  Constitution,  see  Germany, 
Constitution 

Wilhelm  H,  German  Emperor,  abdi- 
cates, 1 1 

Wilson,  Woodrow,  opposes  secret 
diplomacy,  207;  proposes  na- 
tional   self-determination,    233 

Wirth,  Joseph,  second  cabinet  of,  128, 
191;  twice  German  Chancellor, 
201 

Wissell,  Rudolf,  member  of  German 
Economic  Council,  256 

Witos,  Vincent,  his  third  cabinet 
ousted  by  Pilsudski  coup,  193; 
arrested  and  convicted  of 
sedition,  195 

Wittelsbach,  House  of,  rumours  of 
restoration,   55 

Wojciechowski,  Stanislaw,  President 
of  Poland,  falls  as  result  of 
Pilsudski  coup,  117 

Woldemaras,  Augustinas,  principal 
author  of  Lithuanian  Consti- 
tution,     19;      executes     coup 
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d'etat,   193;  deposed  as  prime 
minister  and  exiled,  272 
Woman  suffrage,  see  Suffrage 
World  War,  attributed  to  secret  di- 
plomacy,   207;    German    com- 
mittee   to    investigate    origins 
of,  212 
Wiirttemberg,  German  Land  of,  rep- 
resentation in  German  Reichs- 
rat,    47;    resorts    to    courts    to 
protect  federal  privileges,  49- 
50;  opposes  proposal  to  unite 
with   Reich,  53;   federal   com- 
missioner   appointed    to,    55; 
initiative  in,  96;  recall  in,  io8n 

Young  Plan,  German  legislation  to 
give  effect  to,  132;  parties  in 
Germany  unwilling  to  assume 
responsibility  for,  189 
Yugoslavia,  organized  as  independent 
state,  8;  adopts  Constitution, 
9;  socialist  influences  in,  9-10; 
rejects  federal  form  of  gov- 
ernment, 38,  58;  official  name 
becomes  Yugoslavia,  58;  sum- 
mary of  political  conditions  in, 
274;  former  political  areas  in- 
corporated in,  274 

Cabinet,  non-parliamentary,  used 
as  interim  election  cabinet, 
185;  absence  of  program  for, 
190;  tenure  of,  192 

Chamber  of  Deputies,  established 
by  second  Constitution,  143 

Constitution,  First,  theories  in- 
corporated in,  12-17;  provi- 
sions of,  12-17,  220,  240; 
procedure  for  amending,  25; 
abrogated,  36 

Constitution,  Second,  proclaimed 
by  royal  decree,  36,  192-193; 
centralized  character  of,  58; 
provisions  of,  160,  232n 

Council,  Supreme  legislative,  es- 


tablished under  dictatorship, 
192 

Dictatorship,  establishment  of, 
192-193;  potential  difficulty  in 
liquidating,  203-204 

Elections,  political  leaders  boy- 
cott, 193 

King,  legal  position  of,  113;  per- 
sonal powers,  125-126;  official 
privileges,  131 

Ministers,  responsibility  of,  192- 
193;  official  character,  200 

Minorities,  treaty  with  Allied 
powers  concerning,  235;  im- 
provement of  League  proce- 
dure affecting,  opposed,  249, 
250 

Minority  guarantees,  unsatisfac- 
tory observance  of,  247 

Parties,  Political,  number  of, 
i79n;    barred    from    elections, 

193 

Rights,  Bill  of,  guarantees  free- 
dom of  contract,  221;  extends 
protection  to  labour,  222;  per- 
mits public  intervention  in 
private  economic  relations,  223 

Rights,  Social,  preserved  in  sec- 
ond Constitution,  232n 

Senate,  term  of,  143;  provided 
for  in  second  Constitution, 
i6on,  i73n 

Skupshtina,  dissolution  of,  133, 
192;  secured  political  solidarity 
among  South  Slavs,  165 

Suffrage,  refused  to  women,  60; 
property  qualifications  abol- 
ished, 61 

Zaleski,  August,  record  of  service  as 
Polish    Foreign    Minister,    200 

Zemgals,  Gustav,  elected  Latvian 
President,   116 

Zivkovic,  General  Petar,  leads  mili- 
tary cabinet  in  Yugoslavia,  192 


328 


INDEX 


d'etat,   193;  deposed  as  prime 
minister  and  exiled,  272 
Woman  suffrage,  see  Suffrage 
World  War,  attributed  to  secret  di- 
plomacy,   207;    German    com- 
mittee   to    investigate    origins 
of,  212 
Wiirttemberg,  German  La7id  of,  rep- 
resentation in  German  Reichs- 
rat,    47;    resorts    to    courts    to 
protect  federal  privileges,  49- 
50;  opposes  proposal  to  unite 
with   Reich,   53;   federal   com- 
missioner   appointed    to,    55; 
initiative  in,  96;  recall  in,  io8n 

Young  Plan,  German  legislation  to 
give  effect  to,  132;  parties  in 
Germany  un^villing  to  assume 
responsibility  for,  189 
Yugoslavia,  organized  as  independent 
state,  8;  adopts  Constitution, 
9;  socialist  influences  in,  9-10; 
rejects  federal  form  of  gov- 
ernment, 38,  58;  official  name 
becomes  Yugoslavia,  58;  sum- 
mary of  political  conditions  in, 
274;  former  political  areas  in- 
corporated in,  274 

Cabinet,  non-parliamentary,  used 
as  interim  election  cabinet, 
185;  absence  of  program  for, 
190;  tenure  of,  192 

Chamber  of  Deputies,  established 
by  second  Constitution,  143 

Constitution,  First,  theories  in- 
corporated in,  12-17;  provi- 
sions of,  12-17,  220,  240; 
procedure  for  amending,  25; 
abrogated,   36 

Constitution,  Second,  proclaimed 
by  royal  decree,  36,  192-193; 
centralized  character  of,  58; 
provisions  of,  160,  232n 

Council,  Supreme  legislative,  es- 


tablished under  dictatorship, 
192 

Dictatorship,  establishment  of, 
192-193;  potential  difficulty  in 
liquidating,  203-204 

Elections,  political  leaders  boy- 
cott, 193 

King,  legal  position  of,  113;  per- 
sonal powers,  125-126;  official 
privileges,  131 

Ministers,  responsibility  of,  192- 
193;  official  character,  200 

Minorities,  treaty  with  Allied 
powers  concerning,  235;  im- 
provement of  League  proce- 
dure affecting,  opposed,  249, 
250 

Minority  guarantees,  unsatisfac- 
tory observance  of,  247 

Parties,  Political,  number  of, 
i79n;    barred    from    elections, 

193 

Rights,  Bill  of,  guarantees  free- 
dom of  contract,  221;  extends 
protection  to  labour,  222;  per- 
mits public  intervention  in 
private  economic  relations,  223 

Rights,  Social,  preserved  in  sec- 
ond Constitution,  232n 

Senate,  term  of,  143;  provided 
for  in  second  Constitution, 
i6on,  i73n 

Skupshtina,  dissolution  of,  133, 
192;  secured  political  solidarity 
among  South  Slavs,  165 

Suffrage,  refused  to  women,  60; 
property  qualifications  abol- 
ished, 61 

Zaleski,  August,  record  of  service  as 
Polish    Foreign    Minister,    200 

Zemgals,  Gustav,  elected  Latvian 
President,   116 

Zivkovic,  General  Petar,  leads  mili- 
tary cabinet  in  Yugoslavia,  192 
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